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SUTTER v. SUTTER.

*ij for Costs-Plainhïff ouct of'Ontari&o-C ountercaim-Onus
-Defendant Regarded as Attacking Party.

)peal by the plaintiff f rom an order of a Local Judge refusing
aside an order requiring the plaintiff ta give security for the
Iant's costs of the action. The plaintiff lived'in Manitoba.

H. Davis, for the plaintiff.
H. Spence, for the defendant.

IDVLETON, J., in a written judgxnent, said that the plaintiff
ie wife of the defendant; certain land stood in the plaintiff's
;the def endant clainied it as bis own, alleging that the deed

uJcen in the plaintiff's name by her f raud and contrivance.
ie husband and wife having separated, he retained possession

l and; she sued to recover possession; and lie counter-
ýd to have the deed reformed or for the value of improve-
1.
ié learned Judge saîd that, in this situation, the anus was on
4fendant, and in substance hie was plaintiff. If the action
ismni&ed, the plainiff might still set down the counterclajin
iaI. The defendant must prosecute the couniterclaim, for
ild not well leave the titie in bis wîf e, and it would he idie
re two trials.
ecause the anus was on the defendant, and lie was in sub-,

plalutiff, the appeal should be allowed and the order for
ty for casts vacated; caste ta the plaintiff in the cause.


