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A GREAT LEGAL CASE,

Thoe Queen ., §t, Catharines Milling and Lumber Co.

The appeal in this casc is from the decision of Clancel-
lor Boyd, rendered last spring in favour of the Ontario
Government, in this action brought to restrain the defen-
dants from cutting timber on a certain part of the * dispu-
ted territory " declared by the judgment of the Privy
Council to belong to the Province of Ontario.  The judg-
ment of the Privy Council as to this is not questioned, but
the defendants are cutting timber on the property, a tract
of 55,000 square miles, under a license from the Dominion
Government, and claim, through a treaty with the Saltos
Indians, a tribe of the Ojibbeways, known as the ** North-
west Angle Treaty,” whereby the lands in question were
ceded to the Crown, as represented by the Dominion
Government, in consideration of certain moneys paid and
of reserves of farming lands and rights of hunting and
shooting over the Territory. Tha Chancellor decided in
favor of this Province on the question thus raised, and the
appeal is on behal( of the defendants from his decision.
Mr. McCarthy, Q.C., Mr. A. R. Creelman, and Mr. Wm.
Creelman appeared for the appellants, and Mr. Attorney-
General Mowat, Mr. Walter Casscls, Q.C., and Mr. Pavid
Mills (London) for the Crown.

Mr. McCarthy said that the uestion Iargbly turned
upon the construction of the British North America Act.
The Ontario Governimment could not succeed unless they
brought the case within sec. g2, article 5, which gives the
Provinces the exclusive power of management and sale of
public lands and timber thereon.  Sec. 91, article 5, gives
the Dominion Government jurisdiction over Indians, and
lands resarved for Indians, and it is upon this article that
the contention of the defendants rests.  Sections 102 and
126 deal with the distribution of the assets of the Province
at the time of Confederation. A line had to be drawn at
that time. If this property did not pass o the Province
then, it has not passed since, and if it passed then it was
under sec. 109 of the Act, by which all lands belonging to
the Provinces shall continue to belong to the Previnces,
There was no intention to hand over private property to
the Provinces, only public lands, and if this was private
property it did not pass. The biain Questicn, tacrefore,
is: whether the Indians had any such Leneficial cstate in
the iands as made it impossible to say that they were
transferred to the Provinee s an assct at the time of Con-
federation. Yractically there has been a recognition of
the beneficial ownership of the Indizns in the coil they
cccupy. As between the different nations who have colon-
ized this and other new countries, discovery, followed by
possession and colonization, has, as a matter of interna-
tional law, vested the soil in the sovereign state, but nct
as against the aborigines, who have always been treated as
having a beneficial interest. The assumed ownership of
the estate is a right of *eminent demain,” and nothing
more. He contended  that  prima  facic it
must be assumed that the Indians, having ceded these
lands to the Crown, they had the right 2 do 50 and the
burden was upon the other side to shew what these lands
were not Indian lands. The judgment below was wrong

because the word ““reserves™ has not the linited significa- 1™

tion which the Chancellor placed upon it. Al the lands
of the country which the Indians cccupied must be con-
sidered as Indian reserves.  If this is not so, these lands
are not mciaded in either sec. o1 or sec. 92 of the B. N. A.
Act, aud as such belong to the Dominion. hecause all as
sets not specified in the Act became Dominien assets at’
Confederation.

Mr. A. R. Creclman followed Mr. McCarthy for the
appellants. e argued that the treaty swith the Indians
under which the defendants clabmed was not an extingnish-
ment of the Indian title, as held by the Chaneellor, but a
transfer of it, referring to the language of the treaty in
.question and other trecatics. Mr. Creeiman also went over
the Chanccllor's judgment minutely, taking exception to
the different findings of fact and law in .

Mr Attorney-General Mowat, for the respondant, began
his 2rgnment at about half-past twoa. e expressed his
admiration for the ingenuity and - industry of his lcarned
friends in making so strong a casc as they bad for a con-
struction of the 13. N, A, Act gifferent to that which had

< been universaily placed vpon it since Conlederation.  The
word “ royalties ™ in sec. 1oy of the . Act bas an important
bearing on this case.  The Maorcer case shows that an cs-
cheat is included in the word *‘voyalty "—a forfiori it

fi

covers a case of this kind.  Unless it Le
there was no interest at all remaining in the Crown thesa
lands passed to the Province by the Act.  The only inter-
eat the Indians have is by grace of the Crown. Un-
cnumerated property gocs not to the Dominien, but to the
Province, under section 117,  Unenmumerated legislutive
power goes to the Dominion, but not property. In ascer-
taining what the construction of the Act is in regard to the
question hiece raised, we must find & construction appdi-
cable to all the I'rovinces.  The doctrine that it is neces-
sary to have the Indian titl: extinguished before making
grants [rom the Crown has never prevailed in any Pro-
vincz except Ontario.  T'he very treaty under which the
defendants claim states that the alleged consideration is
paid to the Indians “out of Her Majesty’s bounty and
benevolence.” The Crown as represented by the Domin-
ion Government was very carefui not to acknowledge any
title in the Indians. Her Majesty makes the Indians ‘‘a
present of $12 each.” 1In cvery one of the Provinces
there was a large quantity of land resevved for the Indians
which were called in the statutes aud pubiic documents
‘reserves’ and when we find the British Noith America Act
speaking of * reserved lands ** conclusion is alinast irresis-
tible that the words must refer to what where then known
as " reserves” or * reserved lands.” The Indion title, if
extinguished, enures to the bencfit of the province of Cnta-
rio, which is entitled to all the estate in these lands, which
is not in the Indians. The lands belong to the Province,
subject to the extinguishinent of the Indian tite and they
belong to the Province absolutely when the Indian title is
extingunished-

Mr. David Mills followed tha Attorney General on be-
half of the Crown. IIa said that the questions in dispute
were, first, the ownership of the lands north of the hsight
of land, and, 2nd, if the ownership is in the Trovince of
Ontario, whether it is subjcct to an Indian title which has
enured by extinguishment to the benefit of tlhie Dominion.
If these nomad Indians scattered over the Province have
a title paramount to the soil, it is the same in all the Prov-

imces. and a precedent for dealing with these lands will be.

found in the case of Newfoundland, where the Indizn
lands were not surrendered at Confederation, and it was
contemplated that these lands should be surrendered to
the Provinee, if it became a province.  When we lock
the carlier seitlement of this Continent we find it assumed
that the king acquired the right of property in the soil, ind
granted charters professing {o convey away the right in fec
simple to the seil, without any attempt at the extinguish-
ment of the Indian title.  No such thing as Indian title
has been recognized in the Maritime Provinces.  If the
appellants’ contentirn here should succeed the Province of
Outario would be placed in a wholly different position
from any other Province. The fact that a fiw indians re-
sidec there gave them no property in the soil.  The gencral
grant in the B. N. A. Act is to the Provinces. Where the
Dominion is intended to take there is a special grant.
These lands have vested in the Province and have never
been divested. There is no doubt that in New Englaud
purchases were made from Indians of lands which the
Crown bacd previously assumed to grant, but it was as a
atter of public policy to cenciliate the lndians, noi to
acquirc the title.  The Indians, not having any govern-
ment, laws, or nsages akin to laws, ov any settled places of
abode, were always treated as not having any property in
Jand, lLocke, in his essay on Government so stales.
The notion that the {ndians had property in the soil was
not their own, but was imparted to them by white people.
B‘ll;,l;e;nthz:m. in his work on the Theory of Iegislation,
chi. 7. points out that the notion of property rests upon tie
notion of law. Where therc are no laws there is wo pro-
perty. Aaterior to kuw and apart from it there can be no
such thing as the right of property. 1t is clear that the
title paramount was in the Crown, that the Crown is rep-
resented by the Province, and that the Dominion Govern-
ment cannot pretend to interfere beeause of their jurisdic-
tion over lndians and lands reserved for Tndians.  The
policy of the Crown has always been, after granting lands
formerly occupied by indians, {0 leave the grantes to dead
with them, and there is therefore no excuse for the. inter-
ference of the Dominion Government bere, the lands being
the property of the Provinee,  Mr. Mills conclirded
argument at half-past one wied the Court adjourned for
funcheon.

After re
He asserted that ¢
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made out that

s Mo, MeCarihy began his avgeinent ineoply.
he proposition of fact which be had ‘{ for the suke of bumanity, we getatly rejoice.

started with had not been displaced, viz.: that ever since
this country bas been scttled by those represeuting the
British Crown, the Indizn t'tle has been recognized, the
fand has been bought f:om them, an:d they have beex
dealt with as owners. The only person who could buy
from the Indians was the Sovereign. ‘I'he Indians were
protected {rom dcalings with private persons for very good
reascns, but with that restriction as to purchasers, the
Indiaus were always treated as selling the land which they
occupied. Occupants of the soil, who can cut and sell
timber, who can hunt and fish over the land, keep out
other peopla, and sell to the Crown, must have a title.
True that their right is not spoken ol as a title in the
catly days cf descovery, and a good reasons, the title has
grown out of the causes of dealing of the Crown with the
Indians. All that is said in the opinions and cases cited
Tor the respondents is that no cne but the Crown can buy
from the Indians. This question of the Indian title has
never been brought up in our Courts before. This land
could not have come to the Province under the word
*'royalties "’ in the B. N, A. Act. Escheats and things of
that nature come to the Crown under that word, but
nothing which can be purchased. The word ¢ surrender '
used in the treaty implies a vested title, without whick
would be nothing to surrender. The transfer of the Indi-
an title cannot enure to the benefit of the Province; the
treaty is made with tho Crown, and the Crown is not rep- -
resented by the Lieut.-Governor, as held by the Supreme
Court in Lemon v Ritchie, nor is the treaty niaking pow-
cr in the Province,

Mr. McCarthy concluded his argument atout half-past

three.

The Chicf Justice said that the case had been argued
with great clearness and ability, and that much industry
had been shown by counsel ia collecting autherities.
Judgment was, of course, rescrved.

[NoTeE.—We consider that Mr. MeCarthy has much the
best argument in this important case. By the following
cxlract, taken from an English paper of 1836 which our
readers will find interesting and divectly bearing upon this
subject, it would appear that the matzer in point was dis-
cussed at that early date, and the discussion arrived ** is of
incalculable advantage to the Indians.’™)

Ticutenant Colenal Sir Angustus d'Este, and the Rev.
Robert Alder, had an interview with Lord Glenelg at the
Colonial Office, on Saturday last, for the purposc. as we
understand, of conununicafing with his lordship on the
subject of the Indian reserves in the provinceof Upper
Canada. Tho treaty which was entered into by Sir I, B.
IHcad, with a portion of the Saugeeng Indian, for the re-
linquishment. on their part, to the crown, of their ter-
ritory in the Huron tract, comprising a million anda half
of acres of the finest Jand in the province, in coanectiom
with other measures adopted by the executive lowards
that deeply injurcd race, produced a degree of distrust and
apprehension in the minds of the Christian Indians at the
diiferent Mission Stations in Upper Canada, under the
care of tlie Wesleyan Missionary Sociely, which greatly
interrupted their progress in the path of 1mprovement and
have been the means of breaking up one or two of those
setilements.  Under these circumstances the committee of
that socicty have on various oscasions brought Lhis very
important affair under the'consideration of her Majesty’s
Principal Secretary of state for the colonies, and it is due
to the noble lord who filled that high station, to add that
we have been informed, that he has manifested the utmost
willingness 1o listen to their representations, and to redress
the wrongs of the poor Indinn. Tt will afford great satisfac-
tion to the friends of the Missions, and especially to those
who take a  dee interest in  the  progress
of scriptural Christianity amongst the red men of the Vest
to learn that a despateh has” been addressed by Lor,
Glenely to the present excellent Lientenant Governor ofd
Upper' Canada, on the subject of Im}n:m Title ]_')ccd‘s,
which will sceure to the evangelized Indian and their pos-
terity, the possession in perpetuity of the lands on which
they ave located, and which they have to some extent im-
proved and cullivated.  The statement of this questicn is
of incalcuiable advantage to the Indians, and the an-
nouncement of it to them  will contribute to bind them
still more closzly to the mother country, an object of great
national importance in the preseat critical state of the
Canadas, Lt isa remackable’ fact, and cone which must
greatly contribute to encourage the riends of missions to
persevere in theiv efforts to diffuse the knowledge and in-
flience of the gospel amongst the Aborigines of America,
that while during the four years that immediately preced-
¢l the establishment of the Wesleyan mission at the viver
St. Clair, the annaal average number of deaths was forty-
seven, and oniy twelve ef these from  natural causes, the
rest having been chicfly occasioned by drunken quarrels
accidents occaioned by intemperance, the average
1 womber of deaths during the four 5 that have
: i their canversion to Christianity has been
firece frova nag s, and rom other caases  nol one.
Thae rejection of the New Zealand Colonizatien Bill, and

the boon granted to the tndians, sre trivmphs (v which,




