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d'Orleans, makes mention of this Ordinance in very flattering terme, and
cite$ it as auithority.

The first point being settled, the nes-.t that presýents ilsdlf is whetber the
prescrip)tion offive yenrs as laid down iii the 142 art, of this Ordinance
is a conlptete and positive bar to the action, or whcîhcr it is only a res-
traint as t() the evidence, 'and to be considered a mere prestimption of
payrnent requirirg confirmation iîy the oath of the Defendant.

To assist int dec*&i.-&..Di these questions *1t1 wouid be w'ef ii) e e<aHine how
tho-- ternis« 01 t'le ai*tit(..e r.eNpiilcdt hyv Du?2od fi bis able TreatiQe on

Prediritins diu,5n e p)rescriptionls of five yeurs generally.
Dunod, pagels 169-70, partill. cap. VIL.
It wvill be fotind tipon refèrence to this authonity that Dunod treatsý the

prescription of five years for rent, as an absolute bar to, the action, and
not as a mnere prestimption of paynment.

The sain- doctrine is also laid clown in lte 2nd Repertoire de Juris-
prudznce v. Sauil, l6,te piirtie, 7?ne;raraartipe. Bretonnier, Questions
de Droit, page 251. T'frplong, de la Pî-escrziption, vol. 2nd. page 509,
Xo. 1005.

Dalloz, Diatne, Univi. v. Prescription, No. 856-7. and ivas acted upon
in the case No. -2079., Garron v. Saucier, dccided -in the mInf )r termn of
the Ring,'SB2eh, Quehbec, 1S-24..

I arn therefore of opinion that the Prescription invok-ed in thiý cause
must be coiisidered as a bar to the action, and flot a mere presumption of
paytrent.

Thre Plea of Prescription is therefore maintained, and the action' dis--
raissed wvith cosis.

L'AVEU JUDICIAIRE EST-IL DIVISIBLE?

TO THE 'RDITOR, 0F TIE R~EVUE DE LEGISLÂTION.

SR-nanswer to a communication w 'hich appenred in your first'
numuber, and he-aded: 4"L'aveul j tdiciai'e est-il divisible ;) will -yon.
do me the favor of inrserting th e following n:uthiorities, selected for the.
purpose of establishing tie principle, that a plea, or assertion of pay-
ment is not, in general, a i ad ission of the dcbt.

In the absence of a iv positive Law, we have the uniforni Jurispru-
dence both beibre, and since the promulgation of the Code Civil, as-
welI as the practice of our own Courts, Iwith-the exception of a prac-
tice prevailing in the District of Three-llivers, whviceh lias been esta-
blished since the removal fromn that District, of the pr.csent Chief'
Justice of iViontreil.

'<"Exception prd'posée n'est pas censée admettre la Demande. Ainsi
«celui qui propose l'Eixception dé paitment n'avoue pns.la dette," 2nd.
"Despeisses, Tit. 6, No. 5."
" 1. .Brodeaui sur louet lettre C. Sommaire 34, pige, 278, cite deux.
arrêts (le Paris, l'un (lit dernier muai, 1630, l'autre dlu premfier

"Août 1630. Celui qui excipe ne confese que co)nditionnellellWflt,
"cest-à-dire, en cas que le Demandeur fasse preuve de se Demande.»

Denisart verbo Exception, No. il.
"«Ce n'est pas. avouer qu7excippei«, qml wlpit n'ffl fattWi-ibid

]Re. 12.


