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Thc learned jutige, who incharabers ordereti
the cerliorari, probably thought, nder tho facts,
that the case would be more satisfactorily dis2-
pased of ia thea superior court; but inasmucis as
thcre iwas delay in not delivering tise writ la due
lime, wse tisink, as already stateti, thse case is flot
properly before us.

On an application ta tise court'below tise de-
fendant nsay sisew circunistauces ta satisfy tise
jutige 'why the delivery of tise ivrit was delayeti,
aud may accouait for auy other eeming lachea
Ia that eveut, thse jutige, I bave no doubt, cou
set aside tise judgmnent anti ail subsequeut, pro-
ceedings thereto, anti let thse party in ta defouti
on sucli terras as ho znay cansider just.

Rule accardingiy.

COMMON LAW CIIAM.IBEPRS.

(Reported by 1Flaaav O'flacE,ý JEsQ., B2rri4ler-at-Lau.)

PATTERSON V. MCoLLUM ET AL.
Iredriy-Mevùup against décZarationfiicd or scrvcd-

1>rýadice-Ddcy.
Ou an ap,,lication ta set asidie thse service of a declaratian on

the grouud that ao copy cf tise writ cf suimoiài ba beeu
served on defendaut it was held that tie application was
%rog as it should hasro been ta sot aside thse deciaration
fili-d, for this is the fut-st praceediug, and .ttat beiug set
iffido tie service falle with Je.

Quorc, as ta delay iu making tho application.
[Chamabere, Oct. 23rd, 1865.)

Thsis usas an application ta setaside the service
of a deciaration an Robert Mercer, one of thec
defendauts, because no copy cf tise writ cf 8um -mous or any pracoss la the cause hust boon Berved
an hissa or lad corne ta bis knowledge.

J. B1. Read sheweti cause, anti sait if aven tise
fuscts were so, tise irreguslarity ivas flot iu tise ser-
'vice of the declaration, but la tise filiug af it, sud
that tisa first proceeding in sucli a case sluauid ha
attuucked, but as it lad nat been, the sumnrons
shosulti le disehargeti.

Carroll suppoited the summans.
ADAM ILSON, J.-By thse Cammon Law Pro-

cedura Act, s. 56, tisa plaintiff must .file a decla-
ration uvitis a notice ta pleacl ia ciglit tisys. fly
8. 61 tlue .service af ail papera anti proceadings
rzubsequent, ta tise writ must ha made upon theic
deicudant or lis attornay according ta tise estab-
lisluctl practice.

The estnblisset practice by aur Rules ai Caurt
(nnd sce aisa s. 91 of the Common Laws Proce-
dure Act) is tiat a copy ai every tieclaration
sliai be serveti upon tise opposite party.

Tiuc really objectionable praceeding tal-en hiera
is that the pisintiff has fled a tieclaration isitis-
ont iuaving first sarveti the defendant wiîlu a
capy of the istit ai surans uspon ishicli tihe
declaration is founded.

»Tise defandant shaulti therefore have applieti
ta set aside thse doclaration fileel, and not merely
tisa bervice of it, fer ehist tise original anc
shuicis is fled romains, anather copy af it may ha

éprved, wrens if the anc served bo set aside,
theo service falis with it. It is very likely aise
tisat 'wlsen tise declarsution usas servoti ou this
ciefendant an tise l2ti af Octaber, andi tlua
judcge's sumnmons ta set aside thse praceedings
wis sued out on tlue 1itis of titis ruanti. but nuL
sF'rved until thse 20th, tisat tise deiay bas beau
raliser lo long. Tise summons usas grauted in

Toronto, and vas served here, why thien Bhoe.
thue delay befaro tlue service was mado hst
taken place? IVas it mnade within a rcasonb 1timue? The time for pleading had expircd on týý
19th, the day bef'are 'the sunîmniu ivas served.

Sunimons discharged, -with co:ats.

IN vIIE MATTER Or B. C. DA,-vy, GENT., ONE, &
Taxation of allorney's bu7ý-One-sizth'of amozint sfru,1L.

partdy cainpoed of shejff>a and w.itness fecs u-hicJ t.ý
ben pofd dz, Oie client-Cbsts of taxaion.

In a bill rendered by an attorney and referred ta the Mà!.ý
for bixatiaa. hle nat to tako Juto coasideration-in
trl.ting vihther oe-six h bas been taxed off tho ilse as ta anke the attorney psy the caste of tho rofpeut
Items ivhich -ire nat pi operly taxable itenis, e4uch as iL
riffT's fees and nitness fees. &-c., uuot actuaiiy ta ho re'
ta the attorney mer a part of i le aim.

[Chambers, Oct. 4th, 186M.

A summans wvas obtaiued by 'Mr. Davy, a.
attorney of the Court, on the 24th of Auguv
last, calling an Johin Foulds =nd Jonacba
"aod-son ta show cause -why the taxation afi us
bis af costs in this inatter slxould flot be revist.*
and iiei Master dirccted flot ta take into coni»
eration the sheriff 's fécs antd ittesses' fetsh
thse said bis char,-ed ia caloulating whether Gc
flot one-sixts lias beau tak-en off thse bis, ou ti
grounds-

1. That tho amaunt af the sheriff's fees aulI
i7itnesses fées arc flot taxable items, and shou,1

have been utruck ont of thse bis instead c!
being taxeti off.

2. Tiat if thse items are taxable they shaaEi
bave been aliowed ia the bis, and credit shoui~
have been given for theni lustentiofai taxing tht:
off.

3. That if thse items itere taxable and weri
properly taxeti off they shoulti not have ben;~
taken iuta cousideration ia ascertainiag whethe;ý
or not aue-sixth-was ttakea off.

And why thse san of $75, tise aitiouat af thtý
bll of costs fled by tise said Davy, being fla
arnaunt paid by hlm. ta MINr. Draper as Cannafil
siaucr's fées, sisouid flot be set off and deducîte
froin the amount founti due ta Foulds and i ladt
son hy thet Master in bis report.

There were several suits, nnd a bill of cuits i.
each suit was matie up anti taxed. The toal
amount mnade up by tise attorney an ail tie«bil!
and claimct appareutly hy lias was... $1069 8O
The amount alloweti on taxation by

tise iMaster wns ..................... 778 S

Mak-ing a deduction af................ $290 6
Or more tissu one-sixti ai thse apparent amouLl
claixned.

.T. B1. Rfead sisewed cause.
John PalUerson contra.
ADA-.) WILSON, J.-Mr. Davy representcd, aD.i

it is not diqputed, tha 't in makin., np thpso bità
hc includcd iu each aie tisa total of tise gro!n
casts, which vas payable by tise defeuda.,ut ci
deb)tor-tiat is, witnesses fée, sheriff 's chsarge%.
anti his owu personal damsn as attaorney-as-nd
.isat bi,; intention vas ta tb1sew ta bis clients boF
tise matter uutually stnud, and flot tu ak .th ie
amnt osf tîtese -lems ny portion of luis demnnd.

Tise witnesses' fees se includei si-noutite-1 t
$.56 34. the blheriff's fées ou exceutiaus ta $S2
35, andi tise sherifi's fées on attacimeuts to s.0j
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