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agisin enlarged ; that tho plinhtiff dii îlot attend, wlîcreupon WV. saine, or dues flot maku 8atisfactory auswers rospecting the samnc,
M. C. reported this non-nîtendaince ;tl':t 011 the (lay i) which the or if it appeurs train suets exaîîîîtîtion that snob debtor lins cou-
susnmons was lastly cntargcd (the )udgo of the Couuty Court being cenled or mnade away itb bis property in ordcr ta doent or
unavoidnably absent), theo susurrons was moved albsoluto bufore tL.e defraud his creditors, or any of thesi, sncb court or indge may
junior judge, who msade and signet] an order, under Con. Stat. U.C. order isucit debtor ta bc conimitted t0 tite commnon gaol of the
cap. 2i, sec 41, for the committal of tho planîiff to the conmoun coutity iii whicbi ho resides, for any time not exceeding twelve
ga for thirty days for his defnult in nol, attending andi being meonthes; or sucb court or j udge tnay by rute or order direct that
examninoti. The dufendants thens severally justifieti tho plaintiff's a writ of rapias ad saîi.,ficie,îdum niny lie issueti Rghiist sucit
airest andi imprisoninent under tbis order. doittor, andi a writ of copias ad satî.§frieriduni may tiioreupon bo

The pluiti replied thiat the judgment recovereti hy T<cnrick issuîed upon sucb judýinent, or iii case such debtor enjol-s the
irau for conts, andi not for any debt or liaîuîlity front the plaintiff beîiefit of tire groil limite, sncb court or judge toay malie a rul or
ta Konrick previsous to the recovery ut tliut jutigient, whicb iras order for sucb debtor's being coninitteti tu close custody."
cntered up for Iess titan $100 ; tit the jutige of tbe Counity Court The titird section eofîtîo saine net declares titat no person sitalt
iras not nnnvoiduîbly absent vrhen the ortier for the plttintiff'b be fiable ta arrest for non-payment of costs.
comîinittal iras madie. titat the junior judgo bati no powrer to mnahe The first section of' the saine act forbids the issue of a capias to
iliat larder, anti that it iras iilegni anti voit! ; anti tlat cacb of the arrest andi hold to bail for a cause of ,rction less titan $100.
defendauts cansei bte plaintiff to be arresteti andi iniprisoneti 1 I ienrt, at thte request of Mr. Justice Adasm ilson, together
thereo. wnith that letirneui jutige. the argumnt ont the application ta dis-

Tiejoinder, by each defendant, titat nt tho lime of s..a tho charge tire plaintiff in tits caso train custody on the order in ques-
saiti ortier for commotial the judge of tbe County Court wus una- tion, urben ho iras brouglit ilp on a irrit of habeas, corpus. T con-
voidably absent, and the junior jutigo 1ud powrer, &c. 'mnue of thte opinion lhit utier tac foregoing section 41, a plaintiff

Deomurrer t0 the rejointier, because it dues net anse tit re -as)ust witor a judgmeint lis lseeii entereti for costs on bis fiiiling
caticu ; îliat it aits the jutigmnît iras obtaîneti for cost. an., in bis action, cannot bo cernpnlsorily exarnineti, or if ho faits ta
for less titan $100O, and bliereby4sors tite ortier for tbo com!nittal attend for lthe purpose of. or atteîtiding refuses; t sabrait ta. sucb
of lte plaintiff ias illegal. and beyond the poirer of tb junior examfinatioiî, ho cannot bo lawfully itoprisoneti as guilty of con-
jutige eveu if the, senior judgo wua uiiavoitiably absent. tempt.

Tho defexîdants joineti in tito uemmrrer. The irords "I ebt or liability"I apply to the debt or liabiiity to
In support of te deinurrer, .1. C. Cameron, Q C., citeti Bu!ken recover or enforce wliic'u the action sag brougbt, andi upon whici

v. .ioodze, 13 C. P. 126; Brooks v. Ifodfgkinson, - Il &N. 712, to the judgment lia been recovuŽred. andt coîîscquently they include
show thacth bbtstoriuy iras fi bic as ireil ns the client. Ife also nnly a debt or Iiability cxisting itou lthe action iras brongbî. A.s
referreti te Lord Cainpbell's jutigmenf, in C'upern v. Rose, 7 E a consequence, the rortis "lany party," ini thc beginning of titis
& B 679, 6853, t0 show titat tbe comniitment in tiis case, titougi section, are restraineti by what foloia to any party Whbo obtains
in somo sense, apuiisuent for misconduct ortiefault, iras fourntlu jutigmont for a pre-existing debt or liability. The jutignent
enbîrely on bte judgment deht, anti granted at tire instance uf tire against the presenit plaintiff being only for tite coats of Keurick'a
detendi.nt Kenrick, wiuo itat recoveicti the jutigîent; andtie deteotiing that action, cannot be sait! t0 bie foundeti upon sucit
rcferred to thte judgnicnt of Nlr. Justice Adama Wilson. in tbis very tiobt or liability, for the plaintiff ias net indebteti or liable t0 hlm
crise, on lte proceedings on a habeas corpus, wlion te noir plain- until bliat jutigment irasentereti.
tiff iras discitargeti froin cuotody, te show thit te Flaintiff could 1 atn n0t iiow esalleti upon to consider or decide whether a dlefen-
jiot bc hawt.ully comtr.iteti (9 U. C. L. J. 295). tiant wrio, under tito 104tb section of thte Con Stat. U. C. cap. 22,

J1. H. f'areron, Q C., m.)r defentiant Kenrick, citedtirie case of obtaiiis on a pica of set-off a verdict for a suta in, excess of te,
The Mla7shaisea, 10 Co. 68, 78 ; Brown~ v. Chlapîna , 6 C. B. 365; plaintiff's demanti as proreti against tria, is entitieti to examine
C'ooper v. Hlardinîg, 7 Q. Il 928, Huulden v. Smith, 14 Q. B. 841 ; tite pituintiff. Thero, would lie Lseral tiifficnltieseo overcome in
Rafaei v. Varelsi, 2 W. BI. 983 ; Rex v. Dancer, 6 T. R. 242; girîng to the 4lst section aboya quoteti sucb an interpretation,
ilenderson v. Dickson, 19 U.C. Q.B. 592 ; Murray v. »Irne , 4 Ir. C. ttough ctoero may bo sbrong ground for arguing titat sncb a case
L. Htep. 642. cornes itiju ils truc spirit.

Robuert A. Harrison, for tiefentiant Paterson, cited Veyers v. To my u1,inior, therefore, theo plaintif iras arrested anti impri-
Robuertson, 5 U. C. L. J. 254 ; WIlZuslt v. Marper, 7 M. C. L J. 72 ; soncti uniawtully.
.1I1113 v. Collet!, 6 Bing 85; Pike v. Carter, 10 Moore, 376, S. C , 1 aien aiso of opinion tst titis action is maintainnitie Pgzin'l- belli
3 Bing. 78; Lowther v. Farl of Radnor, 8 Est, 113; Reîid v. tire defentiants. It is adnaitteti on ttc plendings that titey applieti
Jonc, 4 C. P. 424 ; 1eC'arziq v- 1Purry, 2 U C Q 1B 215 ; Ackuerley for anti obtaîned this order, and canscd au(: procureti tce plaintiff
Y. P'arkiniron, 3 M. _& S. 411 ; Prentîce v. lia rrison, 4 Q. B 152; to hc arresteti upon it. Tire jutige of bhe County Court batil nu
C'odrin.qton v. Lloyd, 8 Il. & E. 448; Brown v. Jones, 15 M. & IV. jurisdiction or auîliority ta malte an ortier for the examinaîlion of
191 ; Vrc s v. Hardy, 7 U. C. L. J. 295; Saund. Pig. & Ev. the plaintiff, and consequenîly sto anîliority t0 order lits commit-
1087; .Boyd v. Bartram, 3 U. C. Pr. 28. tal for disolictience t0 it, andi neither order clin afford protection

1mtAi'55, CI. J.-Ttis case arises upon the act respecting arresî to the defendants for the imprisonsmcnt complsinret of.
anti imoprisonnmont fer deht (Con. Stat. U. C. car 24). tire 41itî IIAGAUtTy, J -T agree in hbIging that lthe order for titis exaini-
section of irnicit cncIs, that IlTo case any party has obtalocti a nation, anti aftcrwards fur te arrest of tite plaintiff, ire un-
jutigîent in any court in Upper Catnada, suc*à pitrty, or any person lairful.
entitled t0 enforce sncb a jutigmeut, niav appiy to suci court or 1 tbink thast thero miust ho jutigract against defenlants on tire
to any jutige having autiîority tw dispose of inatters sirising la dcniurrer before us.
sncb court, for a rile or ortior that the jutigment debtor shai bs Tire mule appear8 tus me ta be clcnrly laid down hI Wildie, Cý J.,
oraily czat -A upor. oatit before tite cierk of th-- Croira, or before la Kzarning v. Baehanoi (S C. B. 290), (Uste action iras against the,
the jutige ccerk of tho County Court irithin tire juriadîiction of alttorney). *'wtcre, by a 8peciai pies, lik the ana in que4tion, ho
wicli snc (le* or may reside, or before any allier person ta ho admîýs nut uttulertaltes ta justif., bis concurrence in it, ire are of
nameti iii suclu ruile or orter, touciting bis estate and effects. anti opinion that lie cars only malte out hlî justification by showîng a
as to the prop..rty anti menus lie itat when thte debt or liabiiîy legs1 autlîority untier wuhicit lie acteti; anti, consequently, that il
whieîh iras te m.uijcî of the action in iticli ju ginent, haï been i4u eqqetitîi ta tire clefence in ttc pres5ent case titat the ortier relieti
obtaincti again4. hlm sras incurreti, anti as t0 the property andi upon shoulti ho a valiti ord(er."
tocans lbe still h -.th of dischirging lte saiti jutigment, anti as to The saine vice is talien in the case citeti of .ilirrqy v. LRt/rnc
tic disposai ito tny bava matie of any propcrty since, contraoting (4 Tr. Coin. Law Rep. 642), iro thc cases don t0 lthe perioti of
Fucit det or incurriug sucu liability; %nti iii case snc> debtor jutincut (1855) are revicîcti. The sumo case re-appems in 6Ir.
(]ces fot attendj as requireti by 'he saiul mie or ortier, anti uoes net Coin Law- Rep. 680, nfter trial upon the issues.
aicge a suficiccît excuse for flot, attcn-ling. or if satntung lic 1 abeiain train exprcesing any opir'ioîi on inany points raiseti ini
refuses ta disciose bis property or lus transactions respectiog Usc te argumeant, resppcctung time ultimate fiabiity of tl'e parties, con.


