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[Prao,NOTES OP CAMADINM CASES.

PRACTICE.

RE RaeDÂN.

"The Devolation of Estales Act, z886," 49 Viol.
c. a2 (O. )-Righis of u'idow of intestat. de.
cemed-Rekass of dower-Ons third absolutely.

R. died intestats, entitled to real and lier.
sonul property, leaving a widow and chiidren.

HeMil, that the w.idowv having elected to take
ber interest under section 4 lif IlThe Devolu-
tion of Estates Act, 1886," 49 Viet. c. 22 (0-),1
was cntitied to one third of the reai estate
absolutely.

7.Hoslkin, Q.C., for the infants.
Husoti Murr'ay, for the widow.
E. T. Malone, for thc inspector on hehaif of

a lunatic son.

Proudfoot, J-] tJan. 1..

TEMPERANCE GOLONIZATION SOCIETY V.

EVANS ET AL.

J7ary nolice-Exclusive ju siticton of eiluity--
Y udicatuvre Act, sec. 45 -A diotsfor decla ration
of right to specific Perform;ance-Equitable is-
sues b.etwecis dcen)dats-?visreprcsetationis-
Construction of agreenient, statute, mid corre-

*sfsodence-Pv4utdiciing the jury-C. L. P. lect,
serCX 255'

The .,;tlon was brotught (i) for thc rccovcry
of instalmnents under a scrip contract, and
(2) for a declaration of the plaintiffs' rights to
a specific performance of the part of the cou-
tract as to iettiement duties. The tinie for
the performance of the Fettlemnent dutes had
not arrived, but the defendants denied any
right in the plaintifis upon the contract at ail,
and the consequence of thes non-performnance
it was shown wouid bc riot oniy te prevent thc
plaintiffs fromn getting a rebate in price, but
under the ternis of the contract with tlic Do-
minion Goverument iniglit resuit in the for-
feiture of the %whole agreement.

HeUd, that t1je plaintiffs, if they established
their case, would b. entitled te a declaration
of the liability of the defendants to perform
the contract, and that the (z) cause of action
was net one that cotuld b. answercd ini pecui-

nlary damages, or upon which there wouid
have been before the judicature Act e.ny ade-
quate -,. -iy at law, and 4 jury notice was
therefore improper under' section 45, and
should b. struck out.

HfcW, also, that the circumîstance that equit-
able issues were raiscd between -the defend-
ants was aise a ground for striking out the
jury notice.

One of the defences relied upon wvas the
falsity of representations i the prospectus,
and whether or not the representations werc
fais. depended in part upon the construction
of the agreement between the plaintiffs and
the Dominion Government, and of the Public
Lands Act, 1879, and of th1e nature and effect
of a correspondence between the plaintiffs and
the government.

Held, that the question whether there were
I any and what statements in the prospectus
ithat amounted to a representation the falsityý
Iof which wouid afford a defence, and the
determination of the fact of the faisity werc
niatters, if flot exclusively for the judgc, nt
leaqt more proper for the consideration of a
jndge than a jury.

But cven assuming that ail the grounids of
action would have been of common lav cog.
nuzance, a jkidgc has power under section -ý5
of the C. L. P. Act to direct the action to be
tried without a jury, and it is a reason for such
direction that by acts of persons other thaii
the defendants, but of which thc defendants

f :iay get the benefit, the plaintiffs inay be pre.
judiced before a jury.

A. Hf. Marsh, for the plaintiffs.
jHoyles, for the defendantq.

lanuary is, 1887.)

Prac.]


