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teCoND DIVISIoNAL COURT. DECEMBER 7Tn, 1917.

.*TESSIE~R v. CITY 0F OTTAWA.

Negligence-Obistruction in Highway-Injury to Conductor of
Street-car-Municipal Cor poration--Contractors-Absence of
Authority-Liability of ContracWos-Contributory Negligence
-Evidenc-Findngs of Trial Judge-Appeal.

Appeal by the plaintiff from the judginent of the Judge of the
County Court of the County of Carleton dismissing an action
brought in that Court, and tried without a jury, to recover
damages for personal injuries sustained by the plaintiff by coming
against an obstruction in a highway, said to have been placed
there by the two individual defendants by the authority of the
defendants the city corporation.

The appeal wua heard by MÂcLARiN, J.A., LENNOX, J.,
F[ýERG(UHON, J.A., and RosE, J.

Taylor MeVeity, for the appellant.
k«. B. Proctor, for the defendants the city corporation, ne-

spondents.
G. F. Hienderson, K.C., and A. C. Fleming, for the individual

defendlants, respondents.

LENNOX, J., in a written judgment, said that the appeal as
against the cityý corpo)ration was dismissed at the hearing, but
the quiestion of costs was reserved.

The defendants Neate and Wentzloff, desiring to, construct a
drain firomi their prevmises north of Creighton street to connect
with the city sewer ini that street, in the city of Ottawa, obtained
at conditional permit fromn the defendant, corporation, on the 9th
February, 1916. They did flot, however, go on with the work,
and the permit expired on the I ith Mardi. In June, 1916,

hsedefendants, without agai obtaining the sanction of the
c-orporation, comineneed to open up the ditch. They worked
inteniittently, and the work was not flnished on the 2lst June,
but wais at a standstill on that day. The street railway ran along
Cr-eigliton trtdouble-tracked. These defendants had erected
a barrier, :31 f eet high, eonstructed of tresties and planks, over
or 11Around their open dIrain, eoxning to within 2 or 2j/2 feet of the
most northvrly rail of the tracks. The plariks were not fastenéd
down, and no precaution was taken to keep thein in place.
1'ossibly they were moved clos& to the track by school-children.
There was nothliing t o prevýent t hat, but it would not relieve the*e


