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MANITODA SCHUOOL CASE.

The Minority Cannod Appeal te the Gavere
nor fa Counedl,

From the 1slabe’s Correspondent
Orrawa, Fob., 20.—A mnjority of
the Judges of the Supreme Court of
Canada expressed tho opinion to day
that the Roman Catholie munority of
Mauitoba liad no appeal to the Govor-
nor-General in Council under the
romedial clauses oyinst tho school
act of 1800, The uuaority, consiating
of two Judges, smd there was an
appeal. The cngo camo beforo them
on a reference under tho slatute, and
thoy wore asked by the ¢‘abinet to

answer the following questions .

(3 18 tho nppenl reforred to 1 tho
momorials and potitions, and asserted
theroby, such an appeal as is adiissi-
ble by sub.section threo of section 98
of the Briish North Amorica Act of
1807, or by sub soction 2 of section 22
of tho Manitoba aet, 88 Viotoria,
chapter 8 ?

{2) Are the grounda set forth in the
potitions and memorials such as may
bo the subject of appeal under the
authority of the sub.scotions above
referred to, or either of them ¢

18) Does the decision of the Judicial
Committeo of the Privy Council i the
cusg of Bareott v. the City of Winnipeg
dispose of or coucludo the application
for redress based on tho contention
that the riglits of tlio Roman Catliolie
minority, which accrued to them after
the union under tho statutes of the
Province, lind been interfered with by
the two statutes of 1890, complained
of in the said petitions and memorials ?

(1) Doces sub.section 8 of section 93
of the British North America act of
18067 apply to Manitoba ?

(6) Has lus Excellenoy the Gover-
nor-General in Council power to make
the declarations or remedial orders
which are asked for 1n the said memo
rials and pelitions, assuming the
material facts to be as stated therein,
or has his Excellency tho Governor-
General in Council any other jurisdic-
tion in the premises ?

{6) Did the acts of Manitoba rolat
ing to education, pasged prior to 1890,
confer on or continue to the minority
a right or privilege in relation tn edu.
cation within tho meaning of sub-
section 2 of section 22 of the Manitoba
got, or establish a ** gystem of geparate
or dissentient schools™ within the
meaning of sub section 8 of section 98
of the British North America act of
1867, il said section 98 be found to be
applicable to Manitoba ; and if so, did
the two acts of 1890 complained of,
or either of them, affect any right or
prvilege of the minorivy in such a
manuer that an appeal will ho there-
under to the Governor-General in
Council ?

The sections of the law above
referred to are as follows .—

Under section 22 of the Manitoba
act 1t was provided that tho Legislative
Assembly of the Provinco should hiave
the exclusive right to make laws in
regard to crucation, subject to the
following provisions:

1) Nothing in any such law shall
prejudicially affect any right or privi.
lege with respect to denmominational
schools which any class of persons
bave by law or practice in the Province
at the union.

(2) An appeal shall ho to the Gov-
ernor-General in Council from any
act or decision of the Legislature of
the Province, or of any Provincial
authority affecting any right or privi-
lege of the Protestant or Roman
Catholic minority of the Queon's sub-
jects in relation to education.

There is a very important difference
between sub section 2 and the anala-
gous sub section of the British North
Amenca act, which reads as follows: —

“ Where 1n any Province a system
of Scparato or dissentient schools
exists by law at tho union, or is there-
after established by the Legislature of
the Province, an appeal shall lio to

tho Governor virnaral in Council from
any eck or devision of auy Provineial
authority affecting any right or privi-
lege of tha Drotestant or Roman
Cathiolio winarity of tho Queen's
subjeots in relution to education.”
I'ho worda *“or is thereafter cstab-
lished Ly the Legislaturo of the Pro-
vinee " are omitted from the Manitobn
act, ns is also tho word *'projudicinlly.”

CHIRE 2USTICKE STHOND,

Ubtef Justice Surong. after somo
prelumnary romarks, smd that the
proper auswers to the questions sub-
mitted o them depended pirinuipnlly
on the menning to bo attached to tho
langunge ** any right or privilego in
relation to education” found in sub-
seation 2. Did these words ncludo
righta or privilegea not existing at the
timo of the union, and thereafter
cstablishied, or was tho right or privi
lego mentioned 1o sub-section 2 of sec-
tion 22 of the Manuoba Aot tho same
right of privilege proviously referred
to 1n sub.section 1 of the sawe section
namely, one whioch any clnss of por-
sons have by law or practice at tho
union ? The learned Judge went on
to say that the divergence of languago
noted above with respect to the Mam-
toba Aot of union and the B.N.A. Act
was gignificant of an intention to make
some change in regard to Manitoba.
Tho Manitoba Act gave a right of
appeal from any act of the Legislature
ag well as from any Provincial au
thority, but the B. N. A. act only
gives an appeal from * any act or de
cision of any Prowincial authority.”
He conld refer this difference of expres-
sion to nothing but a deliberato inten
tion to make sonie change in the
operation of tho iespective clauses.

o did not seo why tYmre should be a
departure in langusge unless it way
intended there ahovld bo some change.
Ho did not sec why a different viow
should prevail with regard to Mamtoba
than applies to the othor Provinces;
on the other hand, there was s me
[cree in the consideration that while
organic laws should preserve vested
rights, yot every presumption should
bo made for she inherent right of the
Legislaturo to repeal Iawa which it
enacts. Ho admitted, however, thut
the general Legislature could put a
restraint or impose a direclion on a
local Legislature, as for instance, the
prohibition in the United Statesofa
State Legislaturopaseing laws in viola-
tion of contracts. It was a prima farie
assumption that every legislative
enactment is subject to repeal by the
same body which enaots it. Ivery
statute containg an implied provicion
that it can be revoked by tho power
which passed it unless that right is
taken away in express terms by the
power-creating Legisinture. The point
was a new one, but, remembering the
sssumption that every Legislature has
the power to repeal iis own laws,
would it be arbitrary or unreasonable
to hold asa the canon of constitutional
constructinn that such inherent right
to repeal its ovn act canoot be deemed
to be withaeld from the legislative
authority unless the constitution by
express words takes away that nght ?
I am of opinion that in considering
the Manitoba Act we should proceed
upon this principle and on the belief
that they have absolute power over
their own legislation, uatrammelled
by appesl, unless some express term
in the constitutional act provides for
appeal.  The learned Judge thon pro
ceeded to connider whe her there was
anything in the terms of sub-seetion 2
of section 22 of the Manitoba Act by
which the right of appeal is onlarged,
bearing in mind that in the B.N.A.
Act appeal is confined from any Pro.
vincial authority only. If tho words
“or is thercafter established by the
Legiclature of the Provinco” had been
trauscribed from the B.N.A, act to
the Mamitoba Act,then the Legisiaturo
would bave uo right to appesl ite own
act; but if it was intonded only to
restrain them from interfering with

righta oxisting at tho timo of tho union,
that would fmvo boen attained by
omitling from the Manitoba not tho
words ** or is tharealtor established,"
which was dene.  His Lordahip then
roceeded to conmder tho cases of
Mtario and Quebeo in relation to ed

ucation, and while holding that by the
oxpress torms of the B.N.A act thoy
wore precluded from abolishiug Separ

ato Schools oxisting by law ot the
timeo of tho Legislatures of Qutario or
Quebee, if thoy conforred merenzed
rights by statute aftor the union, thers
wag no reason why thoy should not
repenl such portions of their logislation
withous it being subjoct to an appesl
from tho Federal authoritics. Mis
Lordsiup did not consider the phraso
** Provincial authority” an apt term
o deseribe tho Legislature, and ho
did not think that it included tho Leg
islatitre.  In the cago of Manitoba tho
Provincinl powers in relation to eda
cation would not be restricted, but
somewhat onlarged, by variations from
tho positions of othor Provinces. They
must hold that 1t wag nos the intention
of Parlinment to hmit the right of the
Legislature by tha organte law of Par
hament. The Privy Counail had de.
cided that thiero was no right or privi-
lego existing at tho time of tho union
affeoted by tho school act complained
of, and that deciaion had therefore a
very romole bearing on tho prosent
case. If thon, as he held, it was not
the intention of Parliament to civoum-
soribo the Legislative powers of the
Province in this regard, the right of
appeal to the Govornor-General 1n
Council must bo limited to a certain
clasa of subjects, namely, rights or
privileges not conferred by tho Legis-
Inture itself, but conferred prior to
Confederation, as reforred to in sub.
seotion 1 of section 22, The right of
appeal, thorefore, must bo confined to
actions of the Legislaturo affecting
rights or privileges mentioned in the
fiest sub seotion of section 22. Then
there was a right of appeal {rom “any
Provincinl authority;” assuming that

that did not upply to any judicial au.’

thority. No doubt an appeal would
lie from their acts; in that case Man
itoba will be in tho samo position as
Ontario and Quebeos.  Still he did not
think there would be an appeal even
from these acts when Jono under any
act of the Legislaturo passed since the
union. It followed fror what hio had
said that the right of appeal must be
limited with respect {o law affecting
rights or privileges existing ut tho time
of the union, and this view would
have tho effect of puttii g all the Pro.
vinces on the aame footing. That
the words  any Provincial authority"
does not include the Legislature was
a conolusion he had reached not with-
out real difficuby. The reason that
the words * or it thereafter establish.
ed” were omitled in the Manifoba act
was to him plain. These words did
not tie the hands of the Legislature.
When the Dominion Parliament gave
the right of appeal to the Governor
(eneral in Council it omitted theso
worde, with the intent to avoid plac
1ng the Legislature under a disability
or subjecting it to any appeal in regard
to the repeal of its own legislation. In
his opinion therefore all the questions
must bo answered in tho negative.

MR. JUSTICZ FOURNIRR.

Mr. Justice Fonrnier took the dir-
ectly opposite view, holding that thero
was an appeal. Ho recited the con.
ditions precedent o Confederation,
and the circumstancea surrounding
the dclegates from Assiniboia, who
camo to Ottawa and met Sir Jobn
Mucdonald and Sir George Cartier in
conference, out of which was evolved
the Manitobn Act of 1870. In hig
opinioa the words of sub-scction 2 of
section 22 meant that an appeal should
lie from any statuto the Legislature
has powor to pass, because thero would
bo no necessity of appealing from any
statute the Legislature haﬁ power to
pass, ag it would be voided by the

courts of law. To his mind it was
olear that tho Govornor Genural in
Council had tho right of entertaining
an nernl umder section 08 of the
B.N.A, act, as well na under seotion
23 of tho Maunitoba Aot. Ho had also
the power of considering tho npplica-
tion upon its merits, and whon tho
application hiad been considered on its
worits and the local Leglslature ro-
fused to oxcouto a decision of tho Gov-
ernor Qeneral in Couneil, then the
Dominion Parlinment may undor sub.
scction 8 of so~tion 22 of the Mauitoba
nct, pass romedisl legislation to en-
force its decision. 1o was pleased to
say that he was in this viow only
concurring in tho o‘pinion ozpressed
by Lord Carnarvon in the iicuse of
Lords ut the time of tho passago of
the B.N.A. net.  That statesman had
snid that tho terms of tho agrecment
with re;ém'd to cducation appeared to
hia to be equitablo and judicious, and
thet the object of the clauso was to
seouro to the religious minority of ono
Province the same rights aud privi.
leges onjoyed by tho inbabitants of
other Provivces, and that tho minorily
would thus stand on a footing of ontire
equality. Lord Carnarvon had added
that the minority had the right of
appenl to tho Governor-General in
Covnal if thero was any need for it.
By tho legislation of Manitoba from
1870 to 1800 it was ovident, Judge
Fournier went on, that the Catholics
enjoyed immunity from taxation for
schools otk:er than their own, and this
privilege was swept away by the not
of 1890, as well as property they had
acquired out of their cwn taxation,
The B.N.A. act Qid not vary the
Manbitoba act in respect to education,
but thero wero additions to it, and it
went boyond it, but in both cases it
was provided tha there shounld be an
appeal. He thorefore anawered all the
questions in the affirmntive, with the
exception of Nn. 8,

MRB. JUSTICK TASCHERHAU,

Mr. Justice Taschereau, boforo do-
livering his opinion, said it might be
nsked under what scetion of the B. N,
A, act bing the Parlinment power to
confor on this court anything but
appollate powera, This court was
made an advisory board of tho Federal
Exceative in matters of referenco,
such ag the one before them. Horw.
ever, ho need not at present press that
point. Their answers would bind no
one, not oven thoss who put the
questions. No courts of justice, not
even this court, were bouud by their
answers. They ended no controversy,
and, whatever their answors might be,
should be deemed advisable by the
\'anitoba authorities to impugn any
order of the Federal authorities, an
appeal to the courts of the country
remaing open to them, notwithstand.
ing the opinion of Llsis court. If,asa
mattor of public policy, no action is to
be taken upon the getitions, even if
tharo is an appeal, then tho absurdity
of theso proceedings was apparent,
Coming to the question gubmitted, hia
Lordship held that the B. N. A.ect
did not apply. It apphed to every
one of the Provinces except Manitobs.
It was simply a case whoro it was
assumed by Parlinment that Separate
Schools had previously existed in that
rogion, and, with tho intention of
adepiing that system to the now Pro-
vince and continuing it, the words
«or 18 thereafter established by the
Legislature * wero struck ont and not
mnde applicable o the new Province.
Ho did not think that the Privy
Council denies to tho peop'e of the
Province the right to Separate Schools.
Whatever the reason, no appeal was
given to them with respect to rights
or privilcges granted since the union,
unless the minority demonstrated tha
impoasibility of providing for orgsni-
zation and themaintenance of Soparate
Schools without statutory power. It
was no use to concedo tho right to
Boparate Schools and practically to
sbolish it by leaving them ‘wit'{xont



