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Xa&NTUIl t 1109L CASE*

The Ntnorlty <.ufnes Apprnt la the fatvmr
nor ltu 4ottnIil.

krom elle '>b.Carreqlunirlnal
<JTTAA, leub. 1.0.-.A innjoriîy ot

te .ludges etflita supreitua court of
canada oxpresd lithu Opinionto aday
chtat tae iluittan Caîlutilo iniitority of
hMaîtoha itt lne appeai te ltae Gaver.
îîer.Ofualni i Couincil undar lte
raîttdiai clattseca ajinot te sollool
act et 1890. Tite iitiîoril>', ceneisting
et two Jutiges, saut ltera irasAlit
appeni. 'To casa camne beforo theita
on a referetic litîterlte Mstute, anti
Lite>' roreastidtxy ltae cino.t le
anss'er chmu folluwing quostionse.

<(J)lte n ppeal roterredt u Inthetî
icînuorîiaitan ti tions, atnd sJserted
Lierhy, sucit atl appeai as le admissi-
hie by sub.sooîmon titrec o! section Da
ot Lili rtmih orîli Amarîca Act oi
1807, or b- euh sectont 2 et section 22
cf te Manitoba net, 83 Victoria,
citapter a ?

(2) Araete grouinde set forth in te
patitietus and intteaormilssuait as înay
ha te tibjeot cf appeai under te
auttiority oetclite su .setane l3abova
retorreti te, orcîtlitaroet Litant?

18) Doos te decisiott of ltae Judicial
C.otmtnittea cf Cite Privy Cotinotutilte
casq ofliarrott v. Vl ityotf et Wnnieg
disposaet or coucludo tite applicationî
for retiroshased oitlte contention
OintL taeriglits ef tae Roman Caltoilo
niinrit', witiclitaccruedt l ltent after
tue uttion under ltae satutes etfte
Previace. litad beau inlerferoti wilh hy

tae lie stalutes of 1890, contpiairned
cf intheit sai paitions anti memoriais?7

(4) Dae euh-section 9 of section 93
of the liiritiglu Northt Jimericactet 
1867 appiy Le Mantioba ?

(6)Ilias hite Exceiienny lte Gaver.
nor-Generai i Ceutcil powoer to ish

tae deciarations or reinediai orers
wietcitara asheti for t inte Baia mae
riais anîd petitione, assuming lhi
ruateriai tacts te ho as staleti therein,
or lias itis Excclîttc> tae Gevernor.
Generai in Cattucil any eliîrjurisdic-
tiait in ltepretni3es ?

(0) Didate arts of 'Manitobta reamI
ing to education, paFrsed prier le 1800,
conter on or cantinita e lte neinerity
a rigitt or privilege in relation ho edu.
cation iitiuin the mcaning et euh.
section 2 et sectioni 22 of lte Manitoba
nel, or ostablisit a - systentof etsperate
or dissantient sciioois " wititin tae
meaning cf euh section 8 cf section 98
cf lte British North tAmernet sofa
1867, if said section 911 ho foundto te h
applicable le Manitoba ; anti if se, diti
ltaetw lets et 1890 coînpiained cof,
or eiter cf lten, affect an>' rigitt or
privioga of ltthe itIriL>'in sucit a
mannar clitian appeal mil lilitere
umdar te lte (overnr.Geneffl in
Couail?ý

The sections etflita lair aboya
referred te are as foleirs .

Linder section *22 oftheit Manitoba
net il iras providet chalt theLegisiative
Assenîiy ofthLitaProvine siionit have
thc exclusive riRhîte maka lawe in
regard te cducatîemt, subject. la lit
toliewîng provisions:

il) Neling in an> audit lair shall
prejudiciaahiy affect any rigitt or ýrîvi.
lego mt respect te denomînattonal
scitools whîch any ciass et persons
Lave by lair or praclice in lte Province
at te union.

(2) Au appeal shall lie te te Gev-
crnor.Gener.i in Council tram an>'
&et or decision of the Legielatureocf
lte Province, or of an>' Provincial
anlhority affecing.any rigitt or privi-
lege cf ltae Protestant or Roman
Catholitaminenit>'of lte Queon'aseuh-
jocla in relation te educatian.

Titero la a ver>' impartant différence
botween euh section 2 andthLit ansaa
gons sub section of tae BriithNorth
Amenca net, whicit rends as felows.-

da Whero ta an>' Province a systera
cf Separato or dissentont scitei
exista b>' law aetlihe union, or is Lero-j
atter estabiished b>'te liegisialiura e f
té Province, an appesl shall lie tel

Lita <JovernorlteruJortil int loîîtlifront
an>' nector deulositcf aty iProvincili
autiterity afTeoti )g any riglit t or ivi.
le oge e iaProtentant or iloitan
Catiliel tinrlty ofthlie Qtleet's
subjeols lit raiîtioîltla oducaonti."

Ilic o was "or ie tllerenter culait.
liold LVit e>gisiatura cf lte Pro.
vince Il arn i mitteul frin the lit attobit
net, as la aise lite moril ''projitdictaily."

(1îtIl>' JUâTiCii îîT11ONwi.
(!bief Justice btroitg. aflur somae

prolitiniunry rentantie, sati taItte
proper atîswrs te the quetilons stit.
tattîti te tlint depetîted i pnîipaiiy
on ath Lie inng te hcaaliei ta lte
lauguaga -atîy rigitt or privllkge in
relationta le dîcaton -ound i ii gîti
soallen 2. Dîi titese words titîdo
riglîts or privieges net existing nt lteo
tinte of îtc union, andti iereatter
euîatuiesiîed, or iras the nîgitt or privi
leo tneatiiet tu s'îb-seottoit 2 et sec-
ion 22 efthlie Manitoba ActLite saine

rigliL ot privilege provieusi>' reforreti
te ta suh.sectiaî 1 cf lte samne section
nainely. atm mntihn>' ciae etpur.
sons htava b>'iaw or practice aI lita
union ? Tie icarneti Judga ivent oti
Le ga y taIttaedivergence cf iaugungo
noted aboya iitit respect le utc %àatit.
loba Act cf îunion andthie 1D.N.A. Act
was significant, cf am initentionta le iakc
sema change ini regard teahManitoba.
Tite Manitoba Act gave a riglitl cf
appeal front an>'netoet tiiù Legîiltitro
ase wcil as froint an> Provincial ait
thtoril>, but lteo B. N. A. nt onemîy
gives an appeni tram "IIîîy act or de
cieton of an>' Provincial auîhitî.-
Hoe coutitiroter titis ditTrénceofe expres-
ston la notiting but a deibarato minen
in ta mata senie chtanga in tae

oparation cf thimespactive clauses.
Fe titi net sece mii>'titre sitouiti bcea

departura itu longuage uniosil ivai
intemîtedth ieraeieiho csainiechange.
I Ho did net sec wiîy a différont viair
staut prevaili itit regard le Maniteba
thon appiies te Vite otitor Provinces;-
on lte olteribandt, tere a asme
ferce in ltae conîiceralion ltat utile

org"ni" lama soulti preservo ve8ted
rght-, et every proanniplion sitoulti

riea matiefor itc iîîiereat rightotee
Legisila te trepeai lawas iiicît il
enacts. Ha adnited, itoiever, titt
to general Ljegisînture caulti put a

restreint or imposa a direction oit a
local Legisialuro, ns for instance,.lte
probiitileainii lte Unitedi States of a
Stato Legisiaturo pasqing lawme in viola.
lion et contracta. IL iras a )arin inrie
asumplion that ovor>' iegiaîive

eacinient is subjeol te repes> by lte
saine body wmuit enacts iL. Every
etalulo cenlaitîs an impiied provieiomi
that it ean ha revoketi b>' te power
whicit passat iL unlees tlitIiglitlis
taken away in express ternis b>'te
powcrcrealing Logislialure. Tiea point
ras a nom aote, but, reniamhering ltae
assuniption that cirer> liegisialuro lbas
lte power le repeutl ils ewli lawFt,
wouli IL harbitrar>' or unreasonabie
ta hteitia.9ltaecanon cf constituliortal
constructinn ltat suait inlitrent rigitl
ta repos! ils ev~n ccl cannaI he deetmed
le ha wiiliod tram i te legisiative
autitorit>' unesa the constitution b>'
express merde akes alvay IliaL riglit ?
I aa fi-pion ltat in coneitieriitg
tce Manitoba Act me sbould proceet

upon titis prîncipie anti on lte ballef

1111' ta>' have abseinte power over
Ihair own legislalion, nntrammeiied
b>' appei, unless soea express terni
ln te censtitutionai sot provides fùr
appeai. Tho Icarned Judge thon pro
ceedtolecoitidor wmitaber lhcre mas
anythîng in ltae terrus cf sub.secîion 2
cf section 22 cf tae ManitbasAct by
irhicl lte riglt fappeai is onlarged,
hoaring in nindti lt Il intaeB.N.A.
Act appoal in confinei froin any Pro-
vincial autitorit>' oni>'. If ta vords
Ior l itereafter estsbliilcb>'te

I.egi-lstureocf lte Province" hai heen
transcihel tram lte 1.N.A. not te
te Msnitaba Act. thon Lia e gisiaturo
wouid have ne riRht taleappoal îLs owa
net ; but if iL iras intoadat cal>' le
restrain tent fret intertering mitit

riglits axistIIng lt Ithint cf te uniont,
Chat woul ahltvO boein att.atned by
onlitting IroinC t&Lt aioba not lto
iqurds -or is thealler entablshcid,'
whicoit ww drue. 111e ordelip lton
I )ocmeol teconsioer 9110cases cf

)1(roandi Quebea inI relation Co cd
ucahtiot, andti lo ioolding that by te
express torms of UCo .N.A net Lhoy
wore precladoti frein abolitistg Sapar
Rte Scîtools oxieting by iaw ntlito
Linio ofthliogiulaltres of Ontario or
Quobue, if tiîoy conforarriet onseti
riglitla by statueta ater Clic union, Lucro
ivas lio roason wiîy Lizy sitloulti net
repoal suii portions of Ihoir logiuiaticît
withl tt bcing subjoot îe: an appeai
framio Lite diýrai attltor;tics. liii
Lordship tidt ltcousider Liho phrase

Provincial auLluiority" an apt terin
to describe the Legistître, and iet
ditt net îhink Caitilinoludedtho taLo'g
teintuire. I liueo ae of MNaniteba Lue
P'rovinciîalpowers in retation cd u
cation would net ho rcstricteil, but
sontawhat oniargeti, b variations front
Clioa positions ofotaber rovinces. Thay
muet boiti Chat ittwas flot Chîuntention
cr Pitrhament te Inuiti Ce riglî t f C

1 Legîifiaturo by lteorganio iaw of Par
lianent. Tho 1'ravy Counotl ila do.
aided Chata theoawus ne right or privi-
lego existing et lte ima cf lta union
aiYccti by Cho sehool net compiaineti
of, anti that deciaton Ixadth iereforeaa
very raineto boaring on to proseut
casa. If thion, neaie holdit Itias net
lte intention of Parliamnn te ci onni.
scriba hIh Lgisiativa powers cfthie
Province in titis regard, tha right cf
appeaiLte the Governor.General tn
Couiil uet bc imiteti te a certain
clasa of subjocte, nanicly, righits or
privilogea fnot conferreti by Cho Logis.
lature itsal, but conferreti prier te
Confedleration, as rcfarred le in euh.
section 1 of sectien 22. Tiea rigbt ef
appoal, Ibarefore, muet ho conftneil te
actionsecf lte Logisiatura affacting
righle or priviioges mntionhîei in Clita
frst sub section of section 22. Thon
tera was a riglt f appeal front 'any
Provincial outliority;" assnming Ibat
ltaI diai net tippiy f.o alny judiciai au-
thority. No doubt an appeal weuid
lie front Choir aole; in Lit casa Matn
itoba iîli bcii intaesanie positinn as
Onttario anti Quebea. Stîi ho diatio
think tîtoro wouid ho an sppc.ai aven
front these ncts when donc undor au>'
noet fte Legislature passeti since the
union. ILt oilowed fir. what hieti
said taIlthe riglitîcf appeai muet ha
limiteti with respect te law affecling
rigitts or priviieges existing at te tiànte
cf te union, anai tiis viaww ivuld
htave ltae offect cf puttii g cli the Pro.
vinces on thc lame footing. That
te watts laany Provincial autitorit'

dees net include te Legisisture was
a conclusion ho had rechei] net ib.
out rosi diiculîy. The rcason tat
tae words -- or ii. titureafter establiait.

cd" wore omiticti in Cline Manitoba net
uas te but plain. These words diti
flot tic Chto bande of thc Legi:blature.
Whon Che Dominion Parliamont Cave
te riglit of appeai te thae(lavnor
(lenerail in Council il omilled these
words. wiit lite intent le avoid piaa
ing te Legislature tinder a disabiliiy
or subjecting il to atty appeai in regard
te the repent of itls ein legtiation. Iii
)isi opinion titerofore ail theo questions
must ha answored in Cita negative.

31R. JUSTICZ Pouipgf.
Mr. Justice Fournier look the tir-

ectly opposite view, holding ltat there
was an appeal. Ho recilei L itacon.
ditions prt.cedanit te Canfederation,
anathe ltaircunxetancoa surrounding
the delegates tron Assinibois. who
camne te Ottawa anai met Sir John
Alacdoniaid andi Sir George Cartier ini
cenferenco, cnL cf which wassovolvet
tha Manitoba Ac t 1870. In bis
opinion lihe words of sub.scoîn 2 of
section 22 nxeant that an appeai aboulai
lie fret any statule thé 1Legilature
bas poweor te paeu, because thero wouid
hc o e ccossity cf appeahng fromt any
statuteth ie Legielaturo bel power te
pass, as it wonld ho voiadt by te

courts cf laiv. Ta bis imuid IL wan
chaur tai lte Govoritor Ijanera i la
Counoli itadth ie riglit o et ertainling
ait a ppeai iuder sectioutfil; et&lite
D.,N.A Aoat, as Weil na inaier satien
22 cf ite Mailitoba Act. lliel id e
tihe pewaer cf constdering thia applica.
tien %ilon ls inerite, andi ivhtîtLinta
applicatioea itaibeen cetusidori on ils
tolrils andth ie local Lvgieiatîtro ro.
fuei ta oxcotita a deoisiot if thlie Gev.
orner Genorali l)tCoutteil,&tietheit
DominnParliaimentl ia y tndor euh.
section 8 f et ion 22 cf lte Manitoba
net, pass reniediailcgislation ta te).
force its deeiuion. Ilie as pleasedtaL
uay Liti Ie ias li Lgie viov onlyconaurring int lie Oiniion aipresged
hy Lord Carnarvon ialtefleuse cf
Lords aItlte Litne etfliha passage cf
lte D.N.A. net. 'ritletate8mai lsd
saiti tittheite raie otfltae ogreeinent
wîit retard le education uppeared te
bigte le uilabia anti jtiouo, andi
tLit te objeot uftteclause ivas 10
seauro ta lte reiigious itîiiority cf one
Province tae sante rigides andi privi.
loes os njoecd by te inhabitants cf
alter Provinces. and Oitht ho înimorty
weuid ltue stantdion a footing et antire
eqîtsiity. Lard Carnarvet iit aadeti
ta te ninrity lîad the riglit cf

appeaiLta titu Govcrtîer.General ln
Coutîci if tera was atîy necti for il.
Dy> te legiefatiotu cf ULlitoba front
1870 Le 181)0 iL was ovident, Jutiga
Fournier went on. titat tlite Citelica
enjoyed immunit>' front taxation for
seiteols otitor titan titeir ewn, andt iis
priviiege was swept awa y h ie aot
of 1890, as wvehinas property lbay lid
acqutred ont cf Ihoir cwn taxation.
Tho B.N.A. net didt otîary lte
Manitoba act la respect lae oducation,
but tera wero additions le il, and iL
wentI boyonti il, but in boîh cases it
was providedti titathoiro sitouid ho an
appeai. Ho limeforo answercd allte
questions in tae aflrirntive, iilh lte
exceptiotn of No. Il.

uzn. .mîsrzcg MCEHL

Mr. Justice Taschereau, hefero de.
livering his opinion, said ti i ight ho
asket tinter wltat section ar Vte B. N.
A. sot bas lte Parliagnetît power ta
conter on titis ciurt any0hing but
appeilate powera. Titis court iras
matie an aidvisory hoard of lta F ederal
Execulive ini maltera ef reference,
sncb as te one hefora lten. Hew.
ever, lite nocinet at present pross tat
peint. Thoir answerg would bind ne
one, net aven titosa whio put Uic
questions. No courts cf justice, net
evon Ibis court, were bonti by titeir
answers. Titey endoti ne contro'versy,
and, whatevor titeir aîtewers migittlhe.
sîteuitilie deeniet aivisable by thc
Vanîtoba autiteritins teainpngn agny
order cf ltae Faderai aulliorities, an
appeal teate courts cf thc country
romains open tetenl, notwitlitstasnd.
ing (lite opinion oft this court. If, as a
mater of publie polio', nno tion le 1a
be taken upon the pFoutions, eçen if
ltoere js an appeal, Ilion teab3urdîîy
of thesa preceedings wae apparent.
Coming tealte que.stion suhniiîted, btis
Lordsitip field ltat Lihe B. K. A. cet
did net apply. IL eppiiedti a every
oea cf the Provinces except Manitoba.
IL was simpiy a casa witare il was
assunted bv Parlinuxent Iliat Separate
Scitols lied proviougly axieteti litat.
regien, and, wtliî lie intention cf
adapling that systein ta lte new Pro-
vince and continuing it, lte words
"or te thereatter establiieet y lVue

Legisialure " woeo trnck ont and net
inde applicable ta Vitn naw Province.
Headid net thiink titat lte Privy
Caunicil denios t l iii peopleetflthe
province lte riglît to Separale Schee.
WliîsLver ltae rea.,on, ne appeai was
given teatemi with respect la rigitte
or privileges granled i inco te union,
unless the tniinnrily demonstrated the
inîposdIgility ot providing for orgîxni.
zation anat iîmainlenance cf Soparato
Scitols wiitaouî staîutory power. Il
was ne use ta concedo the riglit ta
Saparale Sieboils anti practicsly to
abolieli it by ieavinq tiientçitthLont


