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REPLEVIx-GOODS IN TI-I CUSTODY OF Tiii, LAw.

of the Roils expressly guarded himsclf ini that
case against being supposed to say that in
every case iu which a suit is instituted by a
foreigner having a temporary residence in this
-country ho may bo coinpelled to give security
for costs. See Swanzy v. Svanzy, 4 K. & J.
-237. In 1859 some consideration was given
to this point in our own Court of Cbanccry in
0' G'rady v. Jlunro, 7T Grant 106, and the
holding there was iu accordauce with Tam-
bisco v. Pacioo.

In the Irish Courts, Oliva v. .Johnsuon has
been considered overruled, and the antbority
of Tctrnbi8co v. PaciJico has repeately been
recognized : See Sisson v. Coopser, 4 Ir. L. R.
40; Alla v. Chiambe rs, 8 fr. C. L. R. app.
vii. (1858). Su iu the United States, Grcen-
leaf iu his " Overruled Cases" treats the case
in the Queen's Bench as over-rulcd by the
later case iu the Excbequer.

The varions text books afford curions ex-
-amples of the uncertainty that has obtained
on the points under discussion: Maddock's
Practicc cites iihis v. Garbuttt as laying
down the ruie. Morgan & Davey refer to,
CaurSottie v. Iongate as the guverniug case.
Danieil's Practi(ee Inys duwn the practico as
,deterinined by Olircr v. Johnson, and dues
flot eveu cite Tambisco v. Pacifbo, Nybile lu
-Chitty's Archbo]J (12th ed. p. 1415), nearly
ail the commun Iaw cases are cited, but the
true practice is left nndetermined lu the text.
It is snbmitted that the proper mbl is betwveen
the extremes of the holding lu O lira v. John-
,son, and that iu the eariier Common Pleas
and Equity cases. It is not necessary on the
one baud to show a permanent residonce
within the jurisdiction to exempt a foreigner
from giving secnrity, nor is it sufficieut ou
the other merely to show that lie is actuàily
within the jurisdiction at the time of the
application. Tbis iu fact is the viùw adupted
in the latest English case ou the subject,
where the application was made lu 1860 lu
the Divorce Court boufure Sir Creswell Cres-
well. The important cases on both sides of
the question were cited, and thatvery cînincut
jndge laid down the rui thus, "1wherc the
party, being a foreiguer, is lu Englaud, an d
there is no reason to suppose that ho is out t ho
point of guing away, no order xviii ho made
for secnirity." And ho beld lu opposition to
Olira v. Johunson that the affidavit in auswer
to, the application neefi not sate an initento

of permanent residence, but that it Nvas suffi-
cient to shew au intention to romain tili the
suit was disposed of: Crispin v. -Doglione,
1 Sw. & Tr, 522.

REPLEVIN-GOODS IN T11E CUSTODY
OF TRE LAW.

An important point bias been decîded in
Chambers by Mr. Justice Gwynne on the Iaw
of replevin, wbich it is desirabie shonid be
ruade public as soon as possible. It came np
on an appeal from a decision of the Clerlç of
the Queou's Bench, who bad refused au order
for a writ of replevin against a guardian ln
insolvency on the grouud that no sncb action
ivould lie under the second section of the
Replevini Act. It is very seldomi that an
appeal from Mr. Dalton's ruling is made, and
when made more seldom is it saccessfu]; this
one may, thorefore, bo noted as the exception
which proves the go-nerai soundness of bis
decisions; and as f0 this point, it has, w'e
belicre, hitherto been supposed, amongut the
profession, that tbe iaw was as laid down by
Mr. Dalton.

We do not intend at preseut to state the
fact5 of the case in fu, as it wiIl shortly bo
reported; but the point decided la siusply
that goods in the possession otf a guardiani or
offciai assigtice lu insolvenc are uit la "the
custody of any sheriff~ or otker oie"within
the mnoaning of sec. 0, of Con. Stat. cap. 29.
Iu other xvords t'nat goods may bu replevied
from a guardian or assiguc iu insolvency,
notwithstaruding the second section of the
Roplevin Act.

Tbe reasons which ftue learued Judge gives
for bis opinion, lu a Tory elaborate judSmeut,
are to our uninds con-'lusive, notwiLhbstanding
the apparentiy comiprebeusive words o! the
section; but we cannot at prosont state tbemn
at length. le lîo]d,, however, that the term,
" sherifi' or other officer," means a sheriff, or
snch an officer as bis deputy or bailîff, or a
coroner, 'lto wbom the exocution of sncb writ
o! right belongs;" and that what is declared
by the statute flot to bo authorized isl the
replevying the guods %o-bIch 8uc/t sherifr or
other officer shail bavo seized under or by
vir-tue of the process lu bis bauds; and that
wien the goods are delivered to the guardian
or assignee, lu discharge of the sheriff, the
former holds them, and bas only a ri-bt to


