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Following is the full text of Attorney-
General Pugsley’s argument submitted to
the domijnion government in the matter
of the Fishery Award in which there is
widespread interest and by which, if the
contention of the provinces is sustained,
New Brunswick will receive in all about
$2,000,000: —

It is proposed to deal generally and fully
with the question of the right of the prov-
ince to be paid .its proportion of the Hali-
fax award, the other questions, viz., as to
the proprietary. rights of the province in
the inshore ficheries, beng neoessarily in-
volved in the first.” -

By article 18 of fae treaty of 1871 be-
tween Great Britain' the United States
-(the treaty ofWashington) it was agreed
that, in addition to the liberties secured
to the United Stat:s under the treaty of
1818 of taking, curing’ and drying fish on
certain coastg f the:British North Ameri-
can colonies, the United States * should
have in common with Brit'sh subjects, for
the term of years menmtioned in article 33
of the treaty, the right to take fish of
every kind, except shéll fish, on the sea
coast, on the ghores and in the bays, har-
bours and creeks of the provinces of Que-
bec, Nova Scotia, New Brunswick and
Prince Edward Island, and of adjacent
islande, without being restricted to any
distance from the shore, with permission
to land mwpon the said coastg and shores
mnd islands, and also upon the Magdalen
fislands, for the purpose of drying mets
and curing fish, but not to interfere with
private property or with British fishermen
in the peaceable mse of any part of the
said coast in their occupamcy for the said
purpose.

Article 19 of the treaty gave smilar
privileges to British fishermen on the east-
ern sea coast and shores of the United
States, north of the 39th parallel of North
fatitude and on shores of adjacent islands.
and in the bays and creeks of the said
coasts and shores amd islands, without
being restricted to any distance from the
shore.

Article 22 :previded that, inasmuch as
Great Britain claimed that the United
Btates would -gain greater benefits under
this treaty than would accure to Great
{Britain, a-commission should be appoint-
ed to determine the amount of any com-
pensation which in the opmion of the
commission ought to be paid by the gov
ernment of the United States to the gov
ernment of her majesty in return for the
greater privileges which it mwas alleged
would be go enjoyed by the United States
and which amount was to be paid the
British governmeat. y

Anticle 32 provided that the articles 18
#o 25, inclusive of the treaty should ex-
gend to Newfoundland as far as applic-
able. :

Under the aforegoing provisions com-
misgioners were appointed and entered
mpon the discharge of the duties imposed
apon. them.

The commissioners, by their award
dated the 23rd of November, 1877, award
ed the sum of $5,500,000 to be paid by the
government of the Un'ted States to the
government of Great Britain. The amount
of the award having been paid by the
United States, the ~British governmeni
paid-to the government of Newfoundland
$1,000,000 thereof, and the balance of $4,
500,000 to the:government of Camada. In
the British caseilaid before the commis-
gion, it was claimed that in:respect to
Quebec, New Brunswick, Nova Scotia and
Pronce Edward Island there should be paid
gwelve million dollars, and that Newifound-
Jand should receive two million eight hun-
dred and eighty thousand dollais.

New Brunswick now seeks to have its.
due proportion ‘of said award paid to its
government. -

By the common cdnsent of nations, sub-
ject to the right of navigation, the sea
and the land ander it for three marine
miles beyond low water mark adjoining
the coast of each country, is the property
of such country. The authoritieg sustain-
ing this doctrine are so numerous that this
(three ‘miles) question may be said to be
entirely settled. :

Apart altogether .from the authorities,
which will be referred to hereafter, It
would seem that the English and Ameri-
can governmente have estopped themselves
by express words used in the different
treatics made between them upon the sub-
ject of the inshore fisheries of the United
States and the provinces of Canada from
setting up that such ficheries are not @he
exclusive property of the nation owning
the adjoining shores. The matter was fully
discussed during the negotiations of the
treaty of Paris, 1783, when Great Britain

y denied the right of the United
States fishermen to fish in British waters,
(that is the right to fish within three
miles of the coast, because the right to
fish on the Grand Banks of Newfound-
land and in the open €ea was agimitted)
or to land for the purpose of drying their
pets or curing their fish.

By the treaty of 1854,commonly called the
Reciprocity Treaty, British waters on the
coast of North America were thrown

to United States’ citizens, and the
United States’ waters north of the 39tn
degree of north latitude were thrown open
to British fishermen, excepting always the
salmon and shad fisheries (which werc
exclusively reserved. to the subjects of
pach country), and ceptain rivers and
mouths of rivers to be determined by a
commission to be appointed for that pur-
pose, Certain anticles- of produce of the
British colonies and of the United States
were admitted to each .country re;peC-

i free of duty. The treaty was to Ie
min force for ten years, and, further,
for twelve months ~after either party
should have given notice to the other of
ita wigh to terminate the same. And fin-
My by the treaty of ‘Washington, 1.87ld,

game exdlusive rights were recognize
?w governments and were set off ove

against the other, as will appear from a
perusal of the fishery articles in that
treaty.

' It would see clear, therefore, that the
British crown has always asserted and

maintained a complete and exclusive jurs- |

diction over the inshore fisheries of the
different provinces. Whatever, then, may
be the rules of international law ag to
other matters, or as between Great Britian
and other nations, this much is certain
that the governments of Great Br tain
and the United States have both formally
and more than once acknowledged that
each country has an exclusive control
over, and proprety in, its respective in-
shore fisheries, and each, of course, while
admitting such exclusive control and
property in the other, claimed the same
for itself.

Tor the purpose of this argument form-
al admissions would, it is contended, be
sufficient; but the authorities, far from
conflicting with the rights ,there express-
ly conferred by each of these nations up-
on the other, entirely bear out the doc-
trine that every nation for a distance of
at least three miles from its coast has an
exclusive control over the seas below
low water mark, and indeed an exclusive
property in the land under the same, and
such control and property are subject only
to a right of peaceful navigation for the
ships of all nations. These authorities are
very numerous and it would be proper to
cite a few which seems to enunciate the
doctrine in its plainest terms. Hale in
his Pleas of the Crown, Vol. II., p. 15,
expressly treats the sea adjoining the
coasts, though it may be the high sea, as
within the king’s realm of England. Bish-
op in his Criminal Law, par. 104, says
that the sea adjoining the coast is within
the territorial sovereignty which controls
the adjacent shores. In the case of Reg.
v. Keyn, Lindley J. says at p. 89:—

“The contention of Mr. Benjamin, that
the high seas adjoining the land are not
to all legal intents and purposes the same
as the land, appears to me to be well
founded; for those seas are subject {o a
freedom of passage which land is certain-
ly not; and but for the statutes above
referred to, or some other enactment or
evidence shewing that offences on the
high seas were punishable by English law,
I shou!ld not hold that the criminal law
applicable to the land had any applica-
tion beyond it.”

“T am, however, unable to assent to Mr.
Benjamin’s {urther contention, viz., that
the ‘dominion of a state over the seas ad-
joining its shores exists only for certain
definite purposes for which such dominion
has been conceded to it by other nations;
i. e., the protection of its coasts from the
effects of hostilities between other na-
tions which may be at war, the protect-
tion of its revenue and of its fisheries,
and the preservation of order by its
police. On the contrary, I think the
weight of authority is emtirely- in favor
of a general dominion for all purposes
consistent with peaceful navigation.”

In the case of The Leda, Swa. Adm.
40, the words “United Kingdom” were
held by Dr. Lushington to include three
miles from the shore. Grove J. in his
judgment in Reg. v. Keyn at p- 109, says:

“The proposiion that a belt or zone
of three miles of sea surrounding or
washing the shores of a nation—what is
termed territorial water—is the property
of that mnation, as a river flowing
through its land would be, or, if
not the property, is subject to its juris-
diction and law, is not in its terms of
ancient date; but this defined limit, eo
far at least as a maritime country like
England is concerned, is rather a restric-
tion than an enlargement of its earlier
claims, which were at one time sought to
be extended to a general dominion on the
sea, and subsequently over the channels
between it and other countries, or, as
they were termed, the narrow seas. The
origin of the three-mile zone appears un-
doubted. It was an assumed limit to the
range of cannon, an assumed distance of
which a nation was supposed able to ex-
ercise dominion from the shore * * * *
Puffendorf, Bynkershoek, Casaregis, Mo~
zer, Azuni, Kluber, Wheaton, Hautefeu-
ille, and Kaltenborn, though not all plac-
ing the limit of territorial jurisdiction at
the same distance from the shore, none
of them fix it at a smaller ‘distance than
a cannon shot, or as far off as arms can
command it; they also give no qualifica-
tion to the jurisdiction, but seem to Te-
gard it as if, having regard to the differ-
ence of land and water, it were an abso-
lute territorial possession.” And againat
p. 111:—

“In addition to the authority of the
publicists, this thrce mile range, if not
expressly recognized as an absolute boun-
dary by international law, is yet fixed
on, apparently without dispute, in Acts
of Parliament, in treaties, and in judg-
ments of courts of law in this country
and America.”

In the case of The Twee Gebroeders, 3
C. Rob. 162, Lord Stowell held that a
vessel lying in the open sea but-within
three miles of the coast of Prussia, was
in Prussian territory and could not make
a valid capture by her boats even though
such capture were made beyond this dis-
tance. In Gamme] v. Commissioners of
Woods and Forests, 3 Macq. 465, both
Lord Wenslydale and Lord Cranworth,
and in fact the House of Lords, recog-
nized that not only was the three mile
zone within the territory of Scotland,
but  the actual property Yhere-
in was in the crown. That
was a case in which a dispute had arisen
between the crown and the owner of a
manor as to the right to a salmon fishery
in the open sea but within the three mile
limit and it is submitted that the expres-
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sions used by the learned law Lords in
giving their reasons are conclusive upon
the point that the crown has an actual
property in the sea within the said Jimits.
But the rights'of the crown were even
more emphatically stated in the -Act of
the Imperial=Parliament 21 and 22 Vie.,
C. 119, wherein it was declared as well
as enacted, that all mines and minerals
lying below water under the open sea
adjacent to, but not being part of, the
county of Cornwall were, as between the
crown and the Duchy, vested in Her Ma-
jesty in right of her crown ‘“‘as part of
the soil and territorial possessions of the
crown.” This act was passed upon the
determination of a dispute between the
then Prince of Wales as Duke of Corn-
wall and the crown iouching the owner-
ship of certain minerals found under the
sea beyond low water mark and within
the three mi'e limit. It was first de-
cided that the prince was the owner of all
minerals between high and low water
mark, and if, as contended by some, jhe
realm of England ceased at low water,
the inevitable conclusion was that as first
occupier he would be equally entitled to
everything found bevond that point, but
Mr. Justice Pattison, to whom the con-
troversy was referred, decided in favor of
the crown, and by the above mentioned
act his decision was declared to be good
law- This decision and Act were much
relied upon by L. C. J. Coleridge in his
judgment in the case of Rez. v. Keyn,
and though L. C. J. Cockburn in his
judgment in the same case endeavors to
avoid the force of it, it is submitted he
has not done so.

This case of Reg. v. Keyn, 2 Ex. Div.
63, may be cited as an authority to shew
that the crown has not and could not
have any jurisdiction or control over the
seas below water mark. The decision of
the majority of the judges, it is submit-
ted, does mot go to this extent. The court
was divided as mearly equally as a court
of thirteen could divide, nameiy, seven
to six; and of the seven, Bramwell, J.
A., espressly puts his decision on the
narrowest possible ground, that as the
jurisdiction claimed had never been claim-
ed before, it never existed. The facts of
that case were that a German vessel, the
Franconia, of which the defendant, Keyn,
was the captain, collided with a British
steamer in ‘$hedlngli Channel within
three miles of the coast of Kent and as-a
result of the collision, one of the pass-
engers on the British ship was drowned.
The captain being in England, was indict-
cd for manslaughter before the Central
Criminal- Court and convicted, subject to
a point reserved for the opinion of all the
the judges as to the jurisdiction of eaid
court to try a foreign seaman for an of-
fence committed on board a foreign voy-
age while passing through waters within
three miles of the English coast. Six of
the judges held that the realm of Ing-
land extended for at least three miles
from the coast, and as the central crimi-
nal court had had conferred on it all the
jurisdiction which formerly could have
been exerciced by the admiralty, they
were of the opinion that the convicticn
was right. The majority of the court,
however, held that the criminal court had
no such jurisdiction. It was admitted
by all the judges, however, even by Cock-
burn, L. C. J., who gave the leading
judgment for quashing the conviction,
that parliament could have conferred such
authority upon the central eriminal eourt.
but that it had not done so. But whatever
may have been the effect of the decision
in the above case if left untouched, it
must now be regarded as strong author-
ity in favor of the provincial contention,
because of the passing of the act of par-
liament 41 and 42 Vie. Chapter 73, refer-
red to and described in the words of Lord
Halsbury in' Carr v. Fraciz, Times and
Company, 62 L. J. H. L. 361, 1902 May
Number Appeal Cases. This act, which
was known as the territorial jurisdiction
waters act, 1878, reversed the decision
of the majority of the judges in Regina
v. Keyn, and the doctrine of the decision
was declared never to have been law.

The preamble to this statute recites:
“Whereas the rightful jurisdiction of her
majesty, her heizs and successors extends
and has always extended over the open
seas adjacent to the coasts of the United
Kingdom and in all other parle of her
majeaty’s dominions to such a distance
as is mecessary for thel defence and secur-
ity of such dominions. And whereas, it
is expedient that all offences _ccm_mittcd
on the open sca within a certain distance
of the coaste of the United Kingdom and
of all other parts of her majesty’s domia-
ions by whomsoever committed should be
dealt with according to law.”

The second section provides as follows:
“An offence committed by a pereon
whether he is or not a euhject of her
majesty on the open eea uxﬂn.n.term.tm'xal
waters of her majesty’s dominions is an
offence within the jurisdic.ion of the ad-
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miral, although it may have been com-
mitted on board or by means of a foreign
ship, and the person who committed such
offence may be arrested, tried and pun-
ished accordingly. =

In the seventh section of this act it is
declared as follows: The territorial
waters of her majesty’s “dominions, in
reference to the sea, means such parts of
the sea adjacent to the coast of the
United Kingdom or the coasts of any
other part of her majesty’s dominions as
is deemed by international law to be
within the territorial sovereignty of her
majesty, and for the purpose of any of-
fence declared by this act to be within
the jurisdiction of the admiral any part
of the open sea within one marine league
of the coast measured from low water
mark shall be deemed to be open sea
within the territorial waters of her ma-
jesty’s dominions.”

In delivering his judgment in Carr v.
Fracis, Times & Co: (May No. of App.
Cases 1902) the Lord Chancellor, referring
to Reg. v. Keyn eays on p. 181: “For
whatever purpose Reg. v. Keyn was quot-
ed, this I think is manifest, speaking of
it as an authoritative judgment, I cannot
forbear from saying that somewhat un-
usually the legislature of this country in
the very next session but one paesed an
act of parliament reversing that judg
ment, that is to say, affirming in ‘the
strongest terms that the decision which
had been arrived at by the majority (a
very narrow majorsty) in that case was
one that was not the law of England, be-
cause the act does not purport simply
to alter the law, but it declares the law
and says in very plain terms that that
is and always had been the law of this
country.”

“My lords, while I say that, it is only
right to add that a great deal of the ar-
gument in that case, indeed 1 think 1 may
say the judgment of Cockburn, C. J., who
gave the leading judgment on that side
of the case, rested upon this. He says,
‘the question is not whether or not this
tract of land covered by water iz one
over which this country could legislate,
but the question is whether it -has legis-
lated over it, and then he proceeds to
point out that this country had not legis-
lated in such a way as to give the ordi-
nary courts of law the jurisdiction which
wasg insisted upon in that case.”

Lord Lindley in Carr v. Fracis, Times
& Co., with regard to Reg. v. Keyn on p.
186, says ‘“Mr. Walton relied on passages
in the judgments in the celebrated cose
of Reg. vs. Keyn, but they do not, uor
does any authority that T know of justiiy
your lordships in going so far as this and
in the absence of authority your lordships
ought mot in my opinion to ‘accede to
Mr. Walton’s argument.”

In respect to the statute 41 and 42 Vie,,
chapter 73, it may be added that by it
the jurisdiction of her majesty was ex-
pressly declared to have always extended
over the coast waters not only of the
United Kingdom, but of all her majesty’s
dominions. Those therefore who relied
upon the decision of the majority of the
court in Reg. v. Keyn as being an author-
ity strongly or conclusively against the
provincial contention must now in fair-
ness admit that it bears as strongly or
conclusively the other way.

It is further submitted that the treaty
of 1818 between Great Britain and the
United States hae, so far as there two
nations are concerned. settled forever the
question as to the right of property in
the fisheries within the three-mile limit.
See p. 1539 of proceedings before the com-
mission of Halifax 1877, (documents and
proceedings of the Halifax commission,
1877, printed at the government printing
office, Washington, 1878) where Mr. Fos-
ter, agent for the United States, eays:
“The concession made to the citizens. of
the United Statés (meaning the conces-
sion by the treaty of 1871) is the right to
fish inshore, without being excluded three
miles from the ehore, as they were ex-
cluded by the renunciation contained in
the treaty of 1818, etc.” Tt may be af-
firmed without any possibility of success-
ful contradiction that the United States
did not put forward any argument or
proposition that involved a doubt, .hut
that the United States conceded that the
fisheries within the three mile limit be-
longed to Great Britain, and that the
only right which the United States had
to the same was by the treaty of 1871,
and they further conceded thereby that
the treaty of 1818 excluded them from
any right of fishing within the three mile
limit of the DBritish territories.

The Halifax commission proceeded to
and did allow in respect to the Prov-
inces interested compensation for the in-
shore fisheries, that is to say, the fish-
cries  within the three mile limit and
the right to land, dry nets and cure
fish.

Reference also may well be further
made to some of the matters which came
before the Halifax Commission and
which go to sustain the position of the
province. At page 1539 of the proceed-
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ings before the commission, it appears
that the commissioners were asked by
the counsel for the United States to
limit their inquiry to the amoéunts to
he paid by the United States for fishing
within the three mile Jimit and for land-
ing upon the provincial coasts and shores
ind islands for the purpose of drying
nets and curing their fish, and to ex-
clude any compensation with regard to
the purchasing of bait, ice, supplies, ete.,
and for being allowed to tranship cargoes
in British waters. This was agreed to
by the commissioners, so that the award
went upon the use by the United States
of the fisheries within the three mile
limit of the provinces, the landing upon
the shores and drying their nets and
curing their fish upon such shores. And
in that connection Mr. Foster said, “The
concessions made to the citizens of the
United States is the right to fish inshore
without being excluded three miles from
the shore as they were excluded by the
renunciation contained in the treaty of
1818. It gives the further right to land
on the coast and shores and islands for
the purpose of drying nets and curing
fish.” This' statement of Mr. Foster,
who was the agent for the United States,
makes ‘it absolutely clear, when one con-
siders the decision of the commission
above referred to, that the award covered
the fisheries within the three mile limit
and the right of ‘landing, drying mnets
and curing fish. .

The matter is again discussed on pages
1540 and - 1541. Mr. Foster further re-
marks: **Now the commissioners will be
pleased to observe and our friends on
the other side to {ake notice that the
United States utterly repudiates any ob-
ligation either to make compensation or
pay damages for any of these matters;
that {hey maintain as they have from the
first that the question submitted here -is
solely and exclusively the.adjustment of
equivalents relating to the inshore fish-
eries.” ;

Mr. Joster is here rvelerring to the
desire of the United States to exclude
the commercial portion of the British
claim, but it was couceded that if the
arbitrators found that under the treaty
of 1871 the United States got more bene-
fit from the British inshore fisheries than
did the PBritish from the American in-
shore fisheries, an.award should be made
in favor of Great Britain.

The decision of the epmmission ¢n ex-
clude the commercial claim was deliver-
ed by the president and will be found
at page 1585 of the proceedings.

Mr. Galt, whiie aquniescing in the de-
cision, intimates that he thinks the two
governments in making the treaty of
1871 had no idea of so limiting the en-
quiry, but from this time forth it will
be seen that the enquiry was limited to
the fishing within the three mile limit
and to the landing and drying nels and
curing fish on the -coasts.

It is important that this fact should
not be obscured or omitted from con-
sideration, because it shows that no one
principle entered into the award at all
upon which it cou'd be contended' that it
was made for anything but what was the
property of the respective provinces and
it is clear that the award was exclusive-
ly for these proprietary rights, all of
which were vested in the provinees.

A further important fact to be noted
ig that when framing the Treaty of
Washington, the - British commissioners
explained that the fisheries within the
liimts of maritime jurisdiction were the
property of the several British colonies,
and that it would be necessary to refer
ahy arranzement which might affect col-
oninl property or rights to the colonial
or provincial parliaments: See p. 240.

As farther showing the admitted in-
terest of the maritime provinces in the
questions involved before the commission
in regard to the fisheries, it may be no-
ted that it was recognized by the com-
missioners that each province was en-
titled to be representcd by counsel. p. 13.

It having been shown that the whole
amount awarded by the commissioners
to the Canadian provinces was in return
for the right given to the Americans lo
participate in the inshore fisheries of the
province of Quebee, Prince Edward Isl-
and, Nova Scotia and New Brunswick
and for the right of landing upon the un-
occupied part of the shores of such prov-
inces in order to dry their nets and cure
their fish, the question necessary to-be
decided is whether or not such sum so
awarded does not belong to the separate
provinces rather than to the dominion at
large. If the award had been divided
into two parts and one portion given: ex-
clusively in return for the right of par-
ticipating in the inshore fisheries and the
other in return for the privilege of mak-
ing use of the wnoccupied parts of the
shores of the different provinces named,

e —
=

even at the time of making the award,
it wonld hardly have been disputed that
this latter sum would have been the pro-
perty of the individual provinces. If,
therefore, it can be demonstrated that
the provinces are entitled individually

to such amount as may have been given
on account of the invhore fisheries the
other would follow in the same direction
as a matter of course.

Tirst, as to the meaning of the term
“inshore fisherics.”” Whatever may have
been the case as to Newfoundland,a very
slight and hasty glance at the proceed-
ings of the commission Wwill show that
as regards the other provinces, namely,
Quebec, .P’rince Edward Island,
Nova Scotia and New Brunswick, the
term includes and only includes fisheries
within the thrce mile limit; in fact
the omly dispute between the high con-
tracting parties before the fishery com-
mission upon this point was as to the
manner in which the said three mile
limit was to be ascertained, the agent for
the United States contending that in all
bays or arms of the sea, the enirance of
which was more than 'six miles across
from headiand to ‘'headland, the line
should follow the sinuosities of the coast,
while the agent for her majesty set up
the right to have a line drawn from
headland to headland in such cases and
to measure the three mile from that line.
This very contention of itself is sufficient
to show that what was mcant by the in-
shore fisheries, for the use. of which com-
pensation was awarded, was the right
of fishing within three miles from the
shore, whether measured according to
the American or English contention. It
was finally admitted by the counsel of
both parties that evidence should only
be offered as to fishing within the three
miles as measured according to the Am-
erican view.

The claim that the coast waters of the
province of New Brunswck for a distance
of at least three miles are as much a
part of the province as are the islandg in
the River St. John or the forests of the
county of Northumberland, is clearly held
and forcibly expressed by Mr. Thompson
in his clcsing argument on behalf of Great
Britain before the fishery commiss‘oners
- He says: “They (the Americans) have not
the right to come into our lands and cut
trees, but they have the right to come
into our territorial waters and take from
them fish which are just as valuable to
the waters as trees are, to the land. They
have the right to take fish, and for that 1
apprehend they must pay. If a man has a
right to enter upon my land and cut trees
1 presume he must pay compensation for
it; I presume he cannot get the right un-
less compensation is agreed upon. That is
what we say, taking fish from our waters
is precisely the same as taking trees off
our land.”

The onening passages of Mr, Thomp=on’s
address also ehew clearly for what rights
of fishing the British were claiming com
pensation and they are therefore worthy
of citation.

“There 'was one matter,” he says,
“which, if T may uze the expression o'
my learned friend, the agent of the United
States, at one time sappeared 1kely t
loom up with very great imp-rtance. I re
fer to the headland question. I fecl that [
can congratulate this comm’ssion that, fo:
the purpose of their decision upon the
subjeet submitted to them, that question
does not assume any importance whateve
in this inqury. But I wish to guard my
gelf distinctly from assenting to the view
presented by Mr. Foeter, when a'ludin:
to that subject. He rather appeared t
assume that, for practical purposcs, thi
headland question had been abandoned by
her majesty’s government, and that th
mode of conducting this inquiry, on th
part of the counsel for her majesty’s gov
ernment, shewed such an abandonment. ]
beg to eet my learned friends on the othe:
side right upon that matter. There har
been no abandonment whatever. 1t onl
comes to th's: that in this part'cular in-
quiry the evidence has so shaped itsel
on ecither side, that your excellency anc
your honorg are not called upon to pro
nounce any opinion on the subject. raer
can be no doubt that, under the terms of
the treaty,your excellency and your honor
are not empowered to pronounce any au
thoritative decision, or effect any final set
tlement of that much-vexed queston. In
cidentally. no doubt, it might have faller
within your province to d-termine whethe:
the contention of the British or the Amer:

tion were the correct one; because, had i
been shown that large catches had beer
made by the Amer:can fishermen w:thin thg
bodies of great bays, such ag Miramich
and Chaleurs, it would have become a’
once mecersary to come to a decsion a
to whether we were entitled to be credite
with those catches. But, in fact, no suct
evidence has been given. And that cours
was taken somewhat with the view o
sparing. you the trouble of invest'gatin‘
that question, when the treaty did no!
empower you to effect a final decision o
it. The learned counsel, associated with
me on behalf of her majesty’s government
and myself shaped our evidence as mue
as possible with reference to the inshorn
fisheries. We concluded that if the Ameri
can government, who had put this matte:
prominently forward in their brief, in
tended to challenge a decision from thin
commission, they would have given evi-
dence of large catches made by their ves
eels in those bays. They have not done &0.
The evidence on our side has shown that,
to a very great extent, the value of the
fisheries is inshore; that, undoubtedly.
very larze catches could be made in the
hodies of thoce bave, and that the fish
frequent the body of the bovs ak well as
the portion within three miles “rom the
contour of the coast all arcr d those

can government, in refcrence to that ques- |

THIS PROVINCE'S SHARE, WITH INTEREST
1S ABOUT $2,000,000, AND THE ATTOR-
NEY-GENERAL'S PRESENTATION OF

THE FACTS IS A MASTERLY AND
CONVINC

NG ONE.

bays; but we tendered evidence chiefly
with relation to the fisheries within three
miles of the shore, by no means intend ng
to have it understood—in fact, we express-
ly disclaimed the intention of having it
understood—that there was not in the
bodies of those bays valuable fisheries. 1
can only say, however, that before this
commission there is no evidence of that,
and you may dismies it, therefore, from
your minds.”

From this it would appear that all the
British side claimed compansation for was
the right of taking fish w.thin the three
mile limit measured according to the
American view by following the sinuosi-
ties of the coast in all cases of bays or
arms of the sea more than six miles in
width at their entrance, and whateve:
claimg might be made in reference to fish-
ing outside of the three mile limit in such
bays as the Bay of Fundy, Miram'chi Bay,
Bay of Chaleurs and the Gulf of St. Law-
rence no evidence was offered to the com-
miseion by the British side of any fishing
save that done within three miles of the
shore. ;

Again, the British claim, as put by Mr.
Doutre in his final address to tne com-
missioners:

“The United States are bound to pay
compensation, not for fishing generally in
waters surrounded by British territory,
but for being allowed to fish within a
zone of three miles, to be measured, at
low water mark, from the coast or shores
of that territory, and from the entrance
of any of its bays, creeks or harbors, al-
ways remembering that they had the
right to fish all around the Magdalen
Islands and the coast of Labrador, with-
out restriction as to distance. The funec-
tions of this commission consist in determ-
ing the value of those inghore fisheries,
as compared to a privilege of a simliar
character, granted by the United States’
to the eubjects of her majesty, on some
parts of the United States’ coasts,and then
to inquire what appreciable benefit may,
result to the Camadians from the admis-
sion of the produce of their fisheries in
the United States, free of duty, in excess
of a simliar privilege granted to the
United States’ citizens in Canada; and if
such excess should be ascertaimed, thea
to apply it as a set-off against the excess
of the.grant made to the United States
over that made to the subjects of her
majesty.”

“In dealing with the value and extent
of the British North-American coast fish-
eries, I think I may with all safety say
that in the waters surrounding the three-
mile limits there are no deep-sea fisheries
at all. The assert'on may appear hazard-
ous to our American friends, but I am
sure they will agree with me avhen I re-
mind them of the whole bearing of their
own evidence. No doubt their witnesses
have made use of words ‘‘deep-sea fish-
eries” n contradistinction to the shore
fisheries proper; but is there one of their
witnesses who has ever pretended to have
caught fish in amy other place than banks
when it was not inshore?”

““There is an enormous quantity of tes-
timony ‘produced on the part of her
majesty’s government to show that the
United States’ fishing fleet constantly,
throughout the season,fished within three
miles of aimost all the shores of the
Julf of St. Lawrence, on the shores of
Nova Seotia (including all the shores of
Cape Breton), the shores of Prince Ed-
vard Island, the west shore of the gulf,
‘he shores of the Bay de Chaleur and
adpe, both shoras of ithe River St.
Lawrence, and the whole north shore to
Labrador, the shores of Amticosti, as well
'3 the shores of the Bay of Fundy. The
various fleets of United States’ vessels
were - very seldom, if ever, during the
ishing season, out of sight of very large
yumbers of respectable and intelligent
vitnesses residing on various parts of
the coast whose sworn evidence has been
received i by the commission. Besides,

vitnesses too mumerous to mention have
tiven evidence, sufficient literally to fill

v volume, of having fished in American
Hottoms, and they testify that the com-

non custom of the various fleets was to

ish within three miles of all the shores
hrown open by the Treaty of Washing-

L

As to what the commission were limit-
d in awarding compensation see Mr.
Yoster’s closing argument:

“The decision of the commission, made
m the @th September, by which it was
leld not to be competent for this tribu-
1l to award compensation for commer-
val intercoursz between the two coun-
tvies, or for purchasing bait, ice, sup-
Jlies, cte, or for permission to tranship
argoes in British waters, is based upon
he principle—the obvious principle, per-
aps 1 may properly say—that no award
.an be made by this tribunal against the
United States, except for rights whieh
“hey acquire under the treaty; so that,
‘op tie period of twelve years, they be-
ong to our citizens, and cannot be taken
‘rom them. For advantages conterred by
the {reaty, as vested rights, you are em-
~owered to make an award, and for
qothing else.”

#That which you have been empow-
ered to decide is the question to what
wtenti the citizens of the United - States
e gainers by having, for the term of
‘welve years, liberty to take fish on the
shores and coasts of her majesty’s do-
minions, without being restricted to any
distance from the land. It is the right
of inshore fishing. In other words, the
removal of a restriction by which our
fishermen were” forbidden to come within
three miles of the shore for fishing pur-
poses, and that is all. No rights to do
anything upon the land are conferred
upon the citizens of the United States
Iﬁder the treaty, with the single excep-

{ (Oontinued on page 8, first column.)
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