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plaintiff in the sumn of $2,000 on bis stock of
dry god:goeisbardware, crockery, wvines,
liqluors, rcady-ninde clotiî'àg, boots and shoes,
contlLiled in a rougli-cast frame building in the
village of Elora, until the 3Oth nf Noveinher,
1866, suhject to conditions endorsed on the po*-
cy. Averient, that the said goods, &c , we-e
destroyed by fire, wvhereby tho plaintiff sufféed
Inîs to the amnunt nf $4,000, yct the defendants
have io paid. Comnon nioney counts vere add-
ed.

Pes-l1. Non est factum. 2. The said gonds
wcre ot destroyed by fire. 8. Setting out a
condition, Iliat the plaintiff, on snffering loss by
lire. çhould forthwith give notice, and avithin
tLirty days deliver a particular accounit, &c.:
ihant tle plaintiff did flot forthwith give notice,
and w-ithin thirty days aiter bis loss deliver in a
pajrticuilar account of sueh loss or damage, sign-ed by bis own band, and verified by bis ooth or
n'firianaion, and by his books of account or other
proper vouebers. 4. That the pnlicy was oh-
tained hv the fraud and misrepresentation ni the
plaintiff. in reprcsenting that bis general stock
of dry gonds, &c., avere wortb $6.000, whereas
in trnîtli they %vcre worth ouly $4,000, and in
miking and causing to be mode statements to the
defend(axîts as tn the number of stoves kept upon
tîxe premises and the partitions tbrougb which
they pnssed, and bnw thcy were protcted, and
tlIlt tAie plaintiff aould not deviote tbereiromn
aithout first giving notice to the defendants'
Secretary, and nbtaining the defendants' consent.
Averment, that the plaintiff did wiliully deviate,

and dil make false statemeuts, and coucealed the
foot ihiat the building was heated by a bot air
apparatus, and concenled the risk arising there-
froin, whereby the pnlicy became Toid. 5. That
ofter tixe making ni tbe policy the plaintiff ma-
terially altered the premises mentioned in the
application, and in 'wbicb the gonds, &c., were
kept, $0 as to vary and increase the risk, by
erectin 'g thereon a stove and apparatus for lient-
ing thc premises with bot air. These five pleas
%,rere pleaded to the first count.

6. To the common counts, neyer indebtcd. Is.
sue.

The trial took place otGue.pli, in. March, 1866,
before Richards, C. J. .After the plaintiff had
exxxmined one witness, flic iearned Chiai Justice
referred tbe whole case to the Judge of the Coun-
ty Court oi thec County of Wellington, under the
16GOtb section of C. L. P. Act, Consol. Stat. U.
C , ch. 22.

James Mliller oljtainied a mIle in the Proctice
Court. calling on the plaintiff to shew cause why
the verdict and a" ard sbould flot ho set aside and
-a ticw trial granted, or why the case should jtin
be referrcd back to the arbitrator, if the court
qlhaud ha of opinion that it is a cause whicb con
be referred by conipulsory reference, on the fol-
lowing grounds : 1. That tbe nrbitrator, as ap-
pears býy bis certillcate and the award, holà ",that
the no tice of loss by fire had heen given by plain-
tiff toe dcefcndants, and had within thirty doys
after said loss delivered in a particular account
of sucli loss or damage, signed by flic plaintiff's
own band, ond verified by bis oqith or affirma-
tin, and by bis book<s of account or other proper
vouchers-whereas it avas estahlisbcd by the

pl.9intiff's own evidetire îh):. le lîad ot 'lone so,
iaQ required by the (îlx if the' îîliey"

Thijs mbl ivas <trni, wî> -i .î 'ixg t lu. atird
niade heremn, thle aihI, fl at iaclwd tliereto, illd
tlie certificate of the ,rbtrato'r. auo î:m noved
absolute in the full court, îlîough ot on tlîe faice
ni it returnable thercin.

Tlie affidavit stitted ibagt thus cause wvas at tlîe
last Guelphi assizes referred tn the award ni the
.Iudge ni the Court ni tAie County of Wellinîgton,
og.-inst the will of the counsel ior thc plaintiff
and deiendants: thot fue anîiexed papers, mark--
cd Al and A2, avare award and certificate oi the
said judge berein.

The award annexed to this affidavit bore date
the 3Otli of April, 1866, Its esecution aos net
otharavisa provad thon hy this affidavit. It re-
citcd that hy on order made at tlîe sittings of
Nisi Prius beld at Guelphi on the 2-Ind ni M.\ard;i,
hefora the Chiai Justice of the Comnion Pleas, it
avas ordered that the jury should flid a verdict
for the plaintiff for $1,961.10 damages, subject
to a merence to the said arbitrator, the atward
to he hinding, with powver tn increase or reduco
the verdict, or ordar a verdict for the daiendaruts,
with power to enlarge the trne for nîaking the
award, costs of tbe cause and of tlîe arbitratin
to ahido the event, the award to ho mode on or
before the irst day of the then îiext terni, the
orbitmator to have the saome powver as a Judgti nt
Nisi Prius. The award contained a finding up-
on aIl the issues, and ortiered that Uic verdict
entcrad for the plaintiff shnuld stand on tlîe is-
sues on the first count for the sutu of 1, 697, and
thot a verdict ha antcred for tlue dcicndauts on
tlue issue on the second count.

.Annexed to this award avas a statement ni the
avidence and proceedings had beinre tie arbitra-
unr, witb tha axhibits prnduced; and it eoaclud-
cd, 1,1 ccrtify theasaome oui1 muy conclusions
thereupon, to cuable the defendonts to move
against my award if s0 advisad."

S. Richards, Q. C., shc'wed cause. He objeet-
cd un tlue sufficiancy ni tîe nioterials on which,
tic rule appared to bave heen granted, and to
the racepuin ni thie cartifficate, as heing a docu-
ment mode or t-ignad hy the arbitrator aitcr the
aivard as mode ; citing Leqye v. Young, 16 C.
B. 626 ; Russell on Awards, 470-1, 298, 6260.
lnlga'e v KiUick, 7 IL & N. 418; Thec London'

Dock Co., and The Trustees of ,Shadweli, 32 L.
J1. Q. B. 30. lic also argued on the questions
roised by the mule.

James Miller, contra, cited Ke.nt v. El.3tob. 3
ERast 18; Jones Y. Corry, 5 Bing. N. C. 187;
Ilodgcinson v. -Fernie, 3 C. B. N. S. 189; In re

ll and Hinds, 2 M. &G. 847 ; Qasiv"ll v. Grou_
cuit, 31 L. J. Ex. 861 ; MDonald v. 3IcDonald
7 U. C. L. J. 207 ; Russell on Aavardz, 293, 669l:

])aAxF.t, C. J., dclivercd the judgmcnt of the
court.

The first question that arises is, are wc pro-
perly iii possession nf tlîis case ? 1It is ot sheavo
that, the order of Nisi 1>rius bas been mode a rute
of court. The 163rd sec. Consol. Sint. U. C. ch.
22, enacts thot the proceedings upon anyi suck
arbitration shaîl, unlats ntbcrtvise dircîed hy this
oct or by the submission or document authorizingr
tîxe maference, ha cnnducted in like mannar and
be subjeet to the sr.me raies and c-nactinents as tc,
the powver nf the arbitrator nnd ni the court, the
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