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Contract-Literary work-Publisucr a nd autth or-O bligatio n to
pub lisit.

In 1901 M. & Co., publishers of Toronto, and L., an author in

Ottawa, signed an agreement by which L. undertook f0 write the
life of the 'Count de Frontenac for a work enfifled "'Makers of
Canada" in course of publication by M. & Co.;- the latter agreed
to publish the work and pay L. $500 on publication and a like
sum when the second edition was issned. This contract w'as

carried ouf and the publishers then proposed that L. should
write, on the saine ternis, the life of Sir John A. Macdonald, for
which that of William Lyon Mack-enzie was substîfuted. L. pre-
pared fhe latter work and forwarded the manuscript to the
publishers, who rcfuscd to publish if as being unsuitable to be
included in flic "M1akers of Canada." L. then tendered to M.
& Co. flic amnounf paid him in advance for his own work and
demanded a refurn of fhe manuscripf, which was refused, M. &
Co. claimiing if as flicir properfy. In an acftion by L. for posses-
sion of lis manuscript,

Held, affirming the judgmenf of the Courf of Appeal (20
O.L.R. 594), Jdington and Anglin, JJ., dissenting, that lie was
enfitled to ifs refurn.

IIeld, per Fitzpafrick, ýC.J., thaf fthc property in flic manu-
script (or whaf is tcrmed liferary property) has a spccial char-
acter disfinct from that of oflier arficles of commerce; thaf the
contracf bctween the parfies must be inferpreted wif h regard to
sucli special character of flic suhject-mnatter; that if implies an
agreement to publish if accepted; and when rejcfed the author
was enfitled to treat fhe confracf as rescinded and f0 a return
of his property.

Held, per Davies and Duif, JJ., fliaf there was an express
confracf for publication on breacli of which flic manuscript
should be refurned.

Iftld, per Duif, J., thaf flic publishers could be treafed as
trustees of flic manuscript for publication and thaf purpose
failing fliere was a resulting trust in favour of flic author.

Appeal dismissed witli cosfs.

Hellmyth, K.C., for appellants. Lafietir, K.C., for respon-
dent.


