-gertifying for costs.
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executed by one partner only, in the firm
name, is not valid to create a new liability on
the part of the other partners, unless such
liability is one which the partner could have
created wichout seal, or unless his act was pre-
viously authorized or subsequently ratified by
the other partners; and that such authority
or ratificasion may be by parol, and may be
inferred by a jury from the acts of the parties
or the course of the business.—J. M. L.—The
American Law Register.

ONTARIO REPORTS.

COMMON LAW CHAMBERS.

(Reported by HENRY O'BRrIex, Esq., Burrister-at-Low.)

SMiTIL V. SMITH RT AL.
Costs—Certificate—Discretion of arbitrator.

A case was referred to arbitration, the costs of the action
to abide the event of the award, the costs of reference
and award to be in the discretion of the arbitrator, who
was to havé all the powers as to amendment and other-
wise of a judze at Nisi Prius. The award ordered the
defendants to pay the costs of the reference and award,
and the arbitrator certiticd ¢“to prevent the defendants
deducting costs.”

Held, that the order conferred upon the arbitrator the
power of certifving for costs, which implicdly took
away the jurisdiction from a Judge in Chambers,

{Chambers, March 28, 1870—Mr. Dalton.}

This was an application made to set aside an
ex parte order for Superior Court costs made by
Mr. Dalton.

The action was referred to an arbitrator under
the Common Law Procedure Act by the learned
‘Chief Justice of the Common: Pleas, sitting in
Chambers; and by the order the costs of the
action were to abide the event of the award, and
the cests of the reference and award were to be
in the discretion of the arbitrator, who was to
direct by whom, to whom, and in what manner
the same should be paid.  And it was ordered
that the arbitrator should have all the powers a8
to nmendtpent of plendings, aud otherwise, of 8
judge sitting at Nisi Prius, ,

The award was that, after deducting the de-
fendants’ set-cff, the arbitrator found them indebt-
ed upon the canse of action referred, in a balance
of %90 44; and as to costs, that the defendants
should pay the plaintiff his costs of the reference
aud nward ; and theaward concluded thus: ¢ in
the cxercise bf the power of a judge sitting at
Nisi Prius. conferred upon me by the said order,
I do lereby certify to prevent the defendant’s
deducting costa.”

Mr. Reeve (Rickards & Smith) for plaintiff.

J. K Kerr for defendants.

MR, Dantoy —The case is one in which from
the nature of the claim and the amount regovered
a certificate should be given, unless the facts
talke away jurisdiction.

The words of the power conferring upon the
arbitrator ‘“all the powers’ as to amendment of
plendings and ofherwise of a judge sitting at Nisi
Prins. must be feld to convey the power of
It cannot be supposed that
the learned Chief Justice by these general words

of his order, did not mean to include so promi-
nent, and beneficial a power, so frequently dis-
cussed, as that of certifying. and 1 thiuk the
arbitrator had that power. The arbitrator bim-
self evidently thought go, and I agree with him.
He has by his award certified under his power.

Several English cases to which I have been
referred do not apply to the particular circum-
stances here. The cases which do apply are,
Calder v. Gilbert, 3 P. R. 127, snd the cases
cited in that case.

In Cualder v. @ilbert the arbitrator having the
power did not certify, but it does not foilow
from that that he had not come to a decision on
the point, and it was held that the power of
certifying having been delegated to him, was
impliedly taken away from a judge. Here the
arbitrator has certified.

It would surely be an absurd conflict of autho-
rity that I should adjudicate upon a question
which the arbitrator having full authority has
already determined.

If these facts had been known to me I should
not have made the order for Superior Court
costy, and I now discharge it.

Grover & Baker Szwing Macuisg COMPANY
v. WEBSTER.

Commission to exumine witness—Evidence Act.

An order for a commission to examine a party to a cause
will not be granted, notwithstanding 83 Vie. cap. 13,
unless the applicant shews some great and pressing in-
convenience preventing his personal attendauce.

[Chambers, March 30, 1870—Mr. Dalton.]
The plaintiffs obtained a summons calling ou
the defendant to shew cause why a commission
should not be ordered to issue for the examina-
tion of one of the plaintiffs on their behalf.

Alex. McDonell shewed cause.

_Mr Darrox —The words of our statute autho-
rizing the issue of a commission are permissive:
the court or Jjudge ““may " order.

Our evidence act, 83 Vic. cap. 18, makes 8
party to a cause a good witness, either upon
vitd voce examination or depositions, and the
cases in BEngland are clear that a commission
way, under proper circumstances, issue for the
examination of a party to the cause on his own
behalf.

Such a means of taking evidence is always
unsatisfactory in comparison with an examins-
tion in open court gt the trial, and the ohjec-
tion applies with far greater force to a party
than to an ordinary witness. The affidavit of
the plaintiff’s attorney here does not disclose the

j fuct that the witnesses are plaintiffs; that comes

from the other side, and no particular reason 19
shown why these plaintiffs, sought to be exaw-
ined, cannot personally attend.

The expense of two witnesses from BostoP
one would sappose not greater than that of #
commigsion.

TIn the ordinary case of exsmining o witness
unconnected with the suit, residing in a foreig?
country, we kuow that parties have no means 0
compeliing personal attendance, and & writte®
examination must suffice, because it is all that
can be had.



