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%vas assessed in Seamats v. Vaitdrey, 16 Ves.
390 <which, however, was a suit by the
-vendor for specifie performance), Ramsden
v. Hfirçt, 4 Jur. n. s. 200, and Rtnglish v.
.3! rray, 49 L. T. 35 (where purchaser
wished to rer'cind, the vendor pressing for
specific performance with an abatement);
but was considered not to admit of calcu-
latior' in SmUl/uon~ v. Pkvell, 20 L. T. i05,
and Re Bunbury's estate, i Ir. R. Eq. 458.
The method of assessment foilowed ini
Ra:nsden; v. HirstÀ, viz. to deduct from the
purchase-mnfey the value of the minerais
to be ascertained by an expert appointed
by the judge, seenis to be unfair ta tfie
vendor, as introducing too much uxicer-
tainty, since it wvas not even known
whether there wvere any mninerais at al,
A1 fairer method, at ail events in an agri-
cultural neighbourhood, would be to esti-
miate the value of the land as agricultural
land, and if necessary reduce the pur-
chase-money to such estirmated value. In
the case of a bouse in a residential i:eigb-.
bourhood, it seemis impossible to sa), loNv
inuch. less the property is worth on ac-
count of the absence o f tit le t o thle miner-
,ais, since the enjo ment of the property
being uninipaired bU the defect, thce dif-
ference in value could only arise froni the
diniinisbied saleabletiess of the house,
wbich is too unicertain to admit of comipu-
tation.

Upon the whole it seenis the better
opinion that where comipensation cannot
fair]), be assessell the court wvill not grant
compensation. But some of the cases un-
doubtedly go far to show that a wvay out
of the diffculty can alvays be found ; see
(in addition ta the cases referred to above,
of compensation for the absence of titie to
minerais) the case of Pesck v. Penson, i i
Beav, 355, where compensation wvas as-

Ses the report of that case in 4 jur. nl. S. 200;
the decree, however, merely declares that the pur-
chaser Ilis entitled ta compensation out of his pur.
chase.money"* (it wvas a ale by the court> ini re-
spect both of an outstanding right unth Lagree-
Ment Of 22nd Nov, 1823, to enter the land and sink
shafts and work the mines, and also of the pur-
chaser being nrecluded from wvorking the coal (if
any) under tee said land himself," 1857 B. 1239.
A subsequent order shows that £195 was paid to
the purchaser for compensation, the amount of the
purchase-money being 2,24 1 1857 B. 1354- 1
ave ben unable tc o n te decree in Staman v,

Vawdrey either in the index or ini the Records
themeselves.

sessedý: for the damage sustained by the
purchaser, in consequence of the vendor's
inability to construct a road, wvhichi, by
the conditions of sale, hie had undertaken
to niake.

The proviso in rule 3 as to the misde-
scription being contained in the written
contract is inserted on account of the iaw
relating to paroi variations of written con-
tracts. A purchaser asking for partial
performance witli compensation for a
paroi misdescription wi11 not be aided by
the courts, because this would be enforc-
ing a contract, one of the ternis of which
lias not been reduced to wrîtin.g. It
would perhaps be unniiecessary to make
this insertion if reliance could be placed
on the definition which fs sometimesi-
giv'en of Il misdescription,' distinguishing
it as somiething which îiecessarily occurs
in the written contract, the word 11, misre-
presentation " bieing reserved for iflisstate-
mients miade dehorws the contract. But tlîis
is an arbitary distinction, as a descrip-

tion "ia" be macle by paroi, and a repre-
sentation nia), bc conitained in the written
contract. The distinction really aimied
at in Belin v. .6upgess. is tliat niade above
between essentiai and noti-essential nis-
descriptions.

The words in brackets at the end of
rule i are open to sec'ious doubt ;pro.
bably, on the whole they slîould be oniitted.
In B<r/manno v. Liimtley+ Lord EIdon ex-
presses the opinion tlîat the court cani
neither force the purcliaser to accept, nor
th? vendor to give. lun indeinnity. It is
prohably correct to say that a purchaser
cannot be forced to accept an indeninity,
on the broad ground that the purchaser is
entitled to rescind if the misdescription
is essential, and no indeminity wîll be
necessary if the inisdescription is non-
essential, and tlierefore capable of pecuni.
ary valuation ; though in Wood v. Bernai,
1g Ves. 220, Lord EIdoni hiniseif thought
the purchaser niight be conipelled to take
an indeninity for a simrall incumbrance up-
on a considerabie estate. But a venldor
bas in miany instances been held bound to
give an indeminity. This bas been ef-

IHowever, the decree itseIf contains no order or
direction as to compensation, 1848 13 257.

t Cf. Bohn v, Burgfess, 3 El. & S. 751.
'T Ves. & B. 224 followed in Ayleit v. Ashtons, i

My. & Cr. z05.
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