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does îîot deliver a pleadingc, within a proper

tiine, the defendant lias a righit to ask for judg-

'litent.

FRASER V. Coo)pER, HALL & CO.

WADDrELLi v. FRASER.

1111,A 0. 22,1r. 6-O11t- Y- IÔS.

C&1ntcr-c/aiim a7,ains/ i~ a'yAJaaJ
thiereta.

A person not a party to an action, when made a

defentlant to a countel'-claimn, is flot entitled to enter

an appearance gratis, i e. until such service uipon hini

a1s is nientioned ini the above mile.
[L. R. 2, Ch. 1). 685.

Per BACON, v. C.-~Counter-claiîfls, though

they are ho be treated for sonie purposeS as

independent actions, are the creatures only of

the statute. 'Flic), cli not exist in any formi or

kirud until this Act w~as passed. The judicature

Act hias introduced ain entirely, ne"' practice,

and in ascertaining that practice, the rules niust

be construed according t<) the wvords used.

\,b îu 0 . SFNFX

ltA11'h;;111nt of dcebts-;Wouii -fri;;n t; v u;

I>c/) oin, or» ac;lw./ .

A judgiiient debtor %vas CfltitlC(l for bis lufe FI thec

ilIc(,me arising frorn a fund vestc(l in truistees, payable

half-yearly in I'ehmulary and Atgust. Upon applica-

tion by the judgnsent cre(litfr in Novcrnler for a

parnishee order, attaching the' del>tor's sitare of the

'fleoine in the hands of the trustees, it appearcd that

the last half-yearly paymnent had been made, and that

there %vas no rnoney, the proceeds of the trust property,

in thle hands of the trustees,

I1 'td,4 that although any (lett, legal or equitable,
'lia), 1)e attached under the above rule, there was here

no> (ebt' " owing or accruting " at the tinie when the

orde r was applied for which coulîl be attachcd under
it.

. Semble, that the proper course for the judgnient

cre(litor to pursue %vas to apply for the appointrnent

(0f a receiver, uncler the practice of the Chanccry

Division.
In e C'ovan's Estait', L. R. 14 Ch. 1). 638, con-

siilered.
[C. A., L. R. ii Q. B. D). 578.

Per BRE'îT, M\. R.-It sens to me, upon the

Plain reading of O. 45. r. 2 (Ont. r. 370), that no1

o)rder.can be made unless sonie person at the

time the order is made is indebted to the judg-

l'lent debtor. If there be a person so indebted,

then the order %vill be tîxat aIl debts ONViug Or

accruing fromi sucli per.-on to the Judgierlt

debto,' shaîl be attaclîed. If there is a debt due

Payable in prwrstnti, of course an order ina>' be
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made to attach that debt. If there is not a debt

payable ii nhsti but tiiere is a debt ini ex-

istence, dcebituiii inra'(senti, but payable iin

futuro, it seems to me that such an order could

be made with regard to that debt, although it

be the only debt, and there is no debt payable

,z pi-cisentz, because such third person is in-

debted to the judgnient debtor, and that %vould

satisfy the wvords of the rule. . . It seenms to

mie that the mneaning, of " accruing debts," in

0. 45, r. _- (Ont. r. 370) iS doebiltil;;; îr lraseii,

solvedn in futturio, that it goes no further, and

that it does flot comprise anything Nvhich niay

be a debt, however probable and however soon

it niay be a debt. That is the construction

which 1 put upon this rule.

IPer LiNDLEv, L.J.-I arn of the saine opinion.

The question is one of ver), considerable import-

ance, especially as oui- decision is likely, w e

are told, to disturb the practice, in Chambers at

least, of the Chancery D)ivision, if not of the

Comirlon Law Division.

Per- VRV,- L. J. -I agree in the conclusýion

whichi lias been arrived at by, the other ienibers

of the Court. . .I will miake one umore ob-

servation only. Lt appears to mie that Mn arriving

at thîs conclusion 've arc flot laying down any

rule wvhich \vill piodtîce a defect in the adininis-

tration of justice. 1 think, tlîc power of tie

judgmient creditor to obtain a receiver under the

1 )ractice of the Chancery D ivision is îidequate to

nieet ail that iiiay be anre~'d îvill prev'ent

any denial of justice.

\VORTH & CcO.

I;f.O.1, i. -. ./0, Y.1 .P. 127, -2.

in an action for a licjuidatcd (lenman( the

clefenclants pleaded aclniitting the claini, but

setting up a coLunter-clailli foi' unlicquilated danm

ages to a greater extent.

The Court refused an application under lnîip.

O. 40, r. Il (Ont. r. 322) for an order to sign

jucîgnient for the plaintiffs upon the claini, and

for payrnent of the anoit thercof by the de-

fendants into Court to ahide the î'esult of the

action.

Per COTTON, L. J.-Ihe orders and the ruies

under the judicature Acts ought to be construcd

%vith reference to one another, and wve nîust not


