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neot 'ce entitled to lis eosts lu this action, and wby of certifyit'g for the plairitiil's costs in this action
the niasier sbouii flot lie at liberty ta tax the ýtothough lie supposed that he had nat. Tire
sanie ', ords .1 any action " used lu tht' begiîuning of

Again8t tbis rude 1Proncis naw showed cause- 30 & 31 Vie. c. 142, s. 5, certaiffly inldIn
In thie irst place, there tire nos 'uffi 'lent affidavits action of sittîder, an action which canuot lie
beforc the court to iufortu it of the natture cf this bronglit except lu one of theoý superior courts, attd
action. Tiiere is nothing to show that it la not for the trial of which a plainuif mun4 necessarily
an action which rnight bave been tried in a ca)unty corne biere if lie iohes to vinode te any ascpersion
court lIt lias heen bofore au offleer of tbis court, on bis character. 1 -arn, thorefore, of opiuion
anil ail thtat avas laid before biu ouglit ta bave thit this avas a vcry proper ecase for a corti5ecate
been bronglit bore on aifidiavit Iu the secoud of casîs being, granted by the :I ge avlio trie i the
pla ce, if the case of Gray v. We.st, 17 W.- R. 479, case, l'ut 1 go furîher aud say that wben auy ae-
L R. 4 Q Bý 175, la pressed ou me, 1 cuînteîtd lots snich as the preeut la tried, an notion whiicli,
that tliot case lias not decided ltat lu aIl actions if trjed at ail, niust ho tried lu one of the superior
of sýander a plaintiff la eîîîîtled to costsý Tho courts, there i- -anr inilsrative rluty ou the judpe
effect of it only cornes te shis, that the power of ta coctify unlos soute good cause to the cooîtrary
cerîifyiug for costs la coiil,îed tu cases wlîere tue lie sbewu. 2bore lsa lways a chance that the
counîy court lias concurrent jaris-dition. lu action may lie of a utitîre *hat ouglît atot to bie
Gray v. Wfree lte plaintiff bail recovered mucli tricîl at ai, sud iii sncb caise tîjere would propeýr-
beyînd n bat would bave enîitied bier to COStS lu ly bie a field for the exorcise of the disoetion of
a supi uc court, under tlie general law îpplicaýbie the juige.
ta saltins of siauîder, but bere ail that is before JîRssîavtîa, B. I aut of the ste opinion.
the court is a bare sîsseenat that thejnry sard- Titis was an action for sltitder, sud wo btave the
el £5, and thuat the judge said -'1 would certify siaroder statel. It is very forcible, and imputes
if 1 h'îd the power.- Sectioni 34 of 23 & 24 Vie a feioîîy to tue platîttiff. Section 5 incitidis an
e. 126, lias been repQsalcd, but section 5 of the action of sisuder, ard consequenîiy wbere dant-
presotit Connity Court Act carres ont lthe inten- uges urder £10 are aavardod, the plaintif' gels no
ttoîî more fui iy. The section applies ta actions costs uriiess the jndge who tries tbe case certifies
of slaî%der, and the Legisiature lias thore flxed fît' tbeua. or îlîcy are allowed hy the Court or a
£10 as a standard under wbich datage,, are tiot jîtige nt ('bambeis. If titis badr been a primaitry
to carrv casts, wiilî a view of discountenaucîtîg application ta ns 1 elionid not bave lie-;itatecl at

trivai ud f voons ctinsail ;asti when 1 consider how bail the sundîer
Andia'cro iii support of the mie, avas tnt caiied was, and tb'ît the jury awarded snbstatial dam-

tapou by the coutt. tiges 1 must corne tu the concltusion Ibat lthe tic-
KELLY t' B -This cuile mnust ho maade absalutle. tion avas a riglit and proper one to itring ; and

Tise ir-c quiton wlîicli we bave, ta deternîlune front tbis it follows, tas a logical coiv-eqtîooe,
ta. wiioîler uvo are at lili'tty tliook nt lthe rec 'cd tbat it la riglit and pruper tha~t the plaintilf shou'd
lu ordloi ta judge of tho natnre of titis action. ha)ve bis coýts. Mr. Frarida lias ingeîîîonsiy
Tbe aoa',osts snggesled agairist ur doing Ibis are, argîîed tb'tt by section 5 the Legilature meaut
ftr'itiy, thttt ta ;iffilavits on this point are before ta tset a standard of £10, under whîieli d'tmage8
tht' Court ;secoîîdiy, that tue ntature of lite action avere tiot to carry oosts. witli a riotf discoun-
as tiot alluded la) ini tite cule. Now, I tbuilc titat tonanetciu lroîtpery actions, l'ut I cautiet agree
tire C'ourt i- at ail titite8 at liberty ta ioý tal 0fits svitb lîlot The rnoaning of the section is, Ibat
own record'. Our pîscîlco ln nsaking cales ah- avître the pliaitîtifi' gots iess than £10 ho ruuist
solulo for ieWv trials, avithout reîqtîicing tii o c satisfy the jtîdge titat ho lias good ceason fîtr
coi I tio b)rolugitbe0

oce us by affid it, is anîlo- eoluîn. int a supecior court wlîere the Coutîty
gons witih and sýupports this vietv. Comurt lias jîriscliction; bat avlire there lt lia

'hli seconîd quOstlti le, wiietlier we are, ealled concuîrrent jitri.d,ýieciun - where an action, if
u'pon la looka at wiiat oceurred before our brothor broitgit at ail, nut ho hrougbit is a superior
Black~burn at Cia tubors, wlîen lie rofikel to a te cou'rt tbere la, 1 ltipi, tit once a poiimà fiie
an oî der in tItis mialter, and it la suid îlî't lu case in ftîvoc of the cerlifipîte being granlî',

cOiiqeioof bis refusai tlo mutIler now cotres attd tbe otnus lies ou tlie o' posite Party an lia-
heoro ns as tîî appeal front bis jacîdgrnt. I arn provec it. Lt is t.aid t

t
sst lu reviewing titis matter

of opîttinion tat %ne cînuot aithotît affidaivits look Ialler it bas heen before nîy brother Biscchuiwn,
ta lhitt alibi took place before tite iearned judge, ave are exercising an appeiabo jtînisdicîiott. sud
sud we ieîust, Iberefître, lu the preserit case, diîs- that we ouglit, therefître, to bave before lis ail the
seg'ard eîîtirelY ail Iliat p'sssed before bitn, andt evidence ltat was tben pcodîîced nt Chatmbers
sot ii itis tuatter as if no previoas application befate Ive eau overcule bis decision. Now 1 tbiuk
had heeti made. ave bave quite as maucb as lie hatd on avbich ta

'£ho titird question ave bave ta salve is, avîtether e'îîoe ta a ilecision, sud ave bave moreover, the
ave are ta aiiow ilie piintitf in ibis action bis reasan of bis decision, tina Ibat avas, -thalt ho
co"ta. Noir this was ait action of siauder as ave nover dii grant sncb certifleates." As ta Grasy
learu front the reord, sud a very grave charge v Wfesf. titat case is no, oniy au autbority for
of foi ony iras liiherateiy nasde hy the dofeidatit the present case, but, it in even mnorellian is avant-
2aintis lte pittitll 'lte jury hy fanding a euh- edi hy the present plI)Iitiff, foc tbe judgusett iu
stititt ve'rdict tif £5 marked lthe strong view tlîey ltant ciaoe seems ta go sa far as la say tbat a jasdge
took if lthe ease, tand tee have also lthe opintion of anglît ta cerîify lu all cases of siandor ; I do not
the' Utier-Siteiif, titat lte plaintif' atas avel gît so far as tbat, but 1 lbink that la titis case as
entitled tu cç,sta, but lie did flot believe lie lîad ceai fiansages bave been awarded, as lthe action
the powaer of îcrattg tisemn Noat 1 tin of' apin- cauild not have iteen bronigbt except in a supeciar
linthlat tise Under-Sheriff elcarly badl the po-aver court, aîîd s it avas one athicla it was quite pro-
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