
O'HEARV v, FRIEIMYI4.

The action was tricd without a jury at Toronto.
J. H1. Fraser and G. M. Willoughby, for the, plaiitiff.
11. E. Rose, K»C., for the, defeiidants.

(LTJ., said that the' defeiidaitU did flot ask for ~peiîie
performance and did flot offer to pay the amount due uiider the
agreement; but, by an amendment miade at tht, triai, the, de-
fendanits stated their willingness that the, plaintiff should have
judgmnent for possession of the, lands in question, upoin condi-
tioni thiat she pay over to the, defendant White the, amoount of
the purehase-money already paid, lms interest and taxes; or, i
the alternative, that payinent of the monevs due undcur theu
agreement should be l)ostponed, until the close of 11w preCsent
%var, on condition that the defendants pay the, interest antitaes

The defendants had not brouglit theniselves wýith1ii 2ec
sub-see. 1(c), of the, Mortgagors and Purehasers Relief Aet,
1915;- the plaintiff was within the exception deelared by sec. 4,
sub-sec. 3 ; ,nd the defendants had neither paid itito C ourt nor
tender-ed to the plaintiff inttrest, rent, or taxes.

The defendaiit White did flot offer evidence as, to th' dlis-
positioni of the chattels or the amount realised therefor, nior ti)
uhew why the, taxes had not been paid. That dfnatwas
not entitled to elaim relief as under a forfeiture.

The defendants were flot entitied to a refund of the, $1.100
paid.

The learncd. Judge finds that the, plaintiff bas suffered loss
to an amiount in excess of $1,100; that $50 a niontb would he a
reasonable rentai for the 1)remises; that the waste .(oliiiittq.ol
amounted to $400; that the taxes for the three y'eais aiinounted-(
to $225.

Judgmienit declaring that tht, plaintiff is cntitled tf oseio
of the prem ises free of any claim thereto by thie fnaiso
either of them; that the plaintiff has suffered daniage Mu eIXcess-"
of the purehase-money paid by the, defendant Friedimnan hY rea-
son of ber default and breaeh of ber eontract in not earry« ing out
the agreemenit; and that the defendants are flot etitled to diaimi
a return'i of any part of the purchase-money paiid tci tlic plini

Reference to Kilmer v. British C~olumbia OhadLands
Tmnited, F19131 A.C. 319; Vansickler v. McýIKnighit Construe-
tion Co. (1914), 31 O.L.R. 531; McKnight Conistruction (,o. v.
Vaiisickler (1915), 51 S.C.?R. 374.

The plaintiff mhould have costs of tht, action.


