
BOVD, C.-The plaintiff puts hie case on this, *hat hie is
entitled to the exclusive use of the word 'creain" in connec-
tion with yeast. It ie not contended that there le auy simi-
larity by the make-up of the goods in packages of defend-
ants with those of plaintif-the appeal Vo the eye would
inform any one of the difference-but in ord'ering creaul
yeast, which the plaintiff's je called, there would be " awk-

wardness " lu cou-founding defeudants' Jersey creain yeast

wlth it. There is no proof of actual deception-but ai rests
on the opinion of the manager of plaintif!.

Tlhere was no proof of advertising plaintiff's goods as
4ccreamý yeast " prier to defendants' use of the naine coin-

plained of. The evidence lit most pute it thus, that an order

for"- cream yeast " miglit cause confusion between plaintîff'
and defend(auits' products; but the saine witness says that
def endants' ouitput isý kuowu lu the trade as " Jersey Creanm

Y'l'li Te defonce shews that the haane of "Jersey Cream"
wals hoetycorew by, being used by defendante ln baking
powder since 1890Q-sud repel.s, any ides. of fraudulent ap-
propriation, though that this 18i not essentÏil iu passing-off
cases. It makes ini the samie direction of honest dealing, that
thie airticle( made by plaintif %vas not in the market adver-
tised and openly venided whien defendants began to use
"Jersey Creami" in yeast cakes-the sale had been for years

îlu Ilyne-h g ta t i s not fatal to plaintiffs rigt to
reoeif otheifrwise( entitled. There is no copying of any

part of plaintiiff's label as to directions hy defendante, as
Mr. Justice Street aippears erroneously to have thought.

Assumne that the plaintif! bas a trade mark or label in
whichi theo words -"cre-ami yeast ' are used, yet there îs no

invasion of this oni defendaLntS' part-there is 110 colourable
îimitation of the whiole thiingieh is the trade mark.

Thien 1 tinik this case is coveredl by . . . Raggett v.
Findiater, Ji. R. 1 î Eq. 29). " Crearnl" la used by plaintiff
môircly as a descriptive word to suggest the f rothing appear-
aric o)f the yeast as it works (yeast ,f roths like creain), and,

as al word in coinon use to indicate a creainy, frothy look,

it is not to be mionopolizedl li y plainitifF: In re Smokelese
Powder Co.'s Trade Mfark, 1 18921 1ih at pp. 194-6. To
adapt the language ofMalins, V.- in thec case cited, "the

word 'Jrsy' conipletelY distinguishies it from plaintff's
als dloes aiseo the character and form of the labl :" Ti. R. 17
FEq. at p. 413. There is no evduegoiug to shew that the

uiser of the words b 'y plaintif! has beeni so long and so exclu-

sive as Vo irakec the descriptive teri in any sense distinctive.


