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when they s*hould eal for it, or the payment in
moncy of the vaiue of that amiount and quality
of grain. Those who deposited wheat mnust be
taken to, know, and iii fact did know, that it
would be thus xnîgedwith otiixer grain ;that
is would be shipped and solti by tise warehionsc
men, when the latter shonld deem. it to be for
their interest (for such waà the uniforia prac-
tice), and consequently if the deposit ,r sliqu1d
demand wheat instead of the value of the wheat,
he would not receive, unless by accident, any of
the identical wheat deposited, nor any of the
immediate mnass into which it went. As 'vhoat
was being, daily receivï.d and con-stantly slîipped,
the amount on hianîl tluctuated froin tune to
time. In July, 1870, lucre ivas 'lot a bushel of
wheat in the elevator building, aithuiu iin.îny
receipts -for the crop of the previoUs Year, or
years, were outstandiîîg. Vie proofs, shîow~ tisa
it was very unnisunai to deliver whecat to the de.
positor, as lie aliiiost always chose to tatke the
value of the ainount and quality .oaiied for iin
the receipt at the date when lie desîred to sur-
render it and close the transaction.

Under these circoînstances the question is,
what is the relation which exists betweeu the
grain depositor and the warehousemnan 2 s the
depositor a bailor, siniply, and the wareious,~
maxn a bailee, or is the former a seller, and the
latter a purcliaser, of the wheat? t he district
court held the former theory, andi that the
holders of outstandin g receilts were entitîed to
the grain in the warehouse at the time of the~
failure of the bankrnpts, andi that as the atinolînlt
terein did flot equal the aniount called for' ixi the

outstanding, receipts, they iniuit share prora.
This view proceeds ujia.n tIse grouad tlL.t te

Til iii the grain deposited does not pass to the1' h o s m n but remains in tise deliositor,

and that the latter lias the titie at ail timaes to
an amnount of wheat iii tise warehouse equai to
bhat called for iii lus receipt ;anti it is conten.

ti sa conversion of tîse depositor's property,

aiîd ifother like property is piaced in the ware-
bosthe law will inmply tliat it is placed there

in substitution foi that whiclî ivas wrongfîl
removed, and hience tise grain at any tinse on
hand belon,-s to the depositors to the etxto
their receipts or tickets. It seerus to 'ne tîîat
bhis view cannot be maintained, snd that it
wouid lead to difficulties and confusion, and
that it is against the estabiisied legal principies

bywhich sales and baihnents are discrimintttd.
'f this view is sound aud the warehouse shouîd

b~urn without the fault of the owner, this would
lbe a defence to any demand on the part of the

ticket holder either for the wheat or its value-
a proposition which cannot, 1 tiiîk, be main-
tained, asîd which is against the precise point
adjîîdged iii several well-considered cases:
Chase v. Was/sburn, 1 Ohio St. 244, 1853 ; Thse
Souths A ist ralian las. Co. v. landall, Lawv Rep.
3 Privy Council Appeais, 101, 1869.

Viewed in tise light of tue uniforin course of
business, tie contract i.s not one of bailment

1)roper, but one (mýutium) wlierc the property
passes to thie mutnary or receiver, and is de-
livered to huxu for bis own use or co nsomption,
and where lie is not bound to returîî the ideuti-
cal article in its original or altered shape, but
prolierty of the saine kind and value ; lu which
case it is a sale, and th~e title passes, and the
recciver becornes a debtor for the stipnlated re-
turii. (Joiies ou Bailinients, 64, 1C2 ; Story on
l3ailiiients, sec. 439 ; 2 Kent's Coin. 590.)

Tlîat tîxîs is a correct view of the relations be.
tween the wheat depositor aud the baukrupts is
expressly adjudged lu the foliowing cases, wlîiclî,
iii thieir facts, are identical with tise one under
consideration : Soitis 1ustralian luts. Co. v.
Bandait, supra-; Chsase v. Washburn, supüra
Loibergait v. Stewart, 55 Ill., 44, 1870
John ison v. Browib, infra. See Myera v. Adams,
8 Nat. Btsnkr. Regr. 214 ; Steariis & Raymnond
26 Wis. 74.

,App)lyinig the principle above mentioned, the
Privy Conicil in the case of tise Southi Austra-
hian Ijisurance Co., in an elaborate judgmient,
decided, wlienl corn was deposited by farmers
w'itli a iiler to be " stored," and used as part
Of the current or cousumable stock or capital of

the iniller's business, and was by hlmn mixed
withi other corn deposited for a like purpose,
subjeet to tise righit of thse farmiers to dlaim, at
afly tilne, au equal quantity of corn of the like
quaiity, witlsout ieference to any specilic bulk
fioni wvhich it is to be taken, or in lieu thereof,
tise nmarket price on any equal quantity, on thse
day on whlîii e made his demand, witli a amal
charge for general purposes ; that the transac-
tien was a sale by thse farmer to tise miller of the
corn deposîted, sud not a bailment. In giving

their lordships' judgm'eut, Sir Joseph Napier
says :" It appears to their iordships that there
is no0 sound distinction, in principie, between
this, and the case of money deposited with a

banker on a 4eposit receipt ; * * that it
is not the case of a possession given (by thse
farmer) subjeet to a trustP but that ib is the
case of property transferred for value, at tlii
tinte of delivery, upon special terms of settie-
ment : Law Rep. 3 Privy Council Appeals 109#
113.
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