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ment appealed from, and that such tender je in-
sufficient ;

ilConsidering, therefore, that ln the said
judgment appealed fromn, te wit, the judgment
rendered by the Superier Court sitting at
Montreal on 3lst of Marcb, 1880, by which the
ac tion of t&e plaintiffs now appellants, was
dismissed with costs, there le error;

IlThe Court now here, proceeding te render
the judgment which the said Court belew ought
te have rendered, doth condemn the defendants,
now respondents, te pay to the appellants,
plaintiffs below, the eum of $3,038.44, as the
value of the said cargo of coal, according to the
said Bill of Lading, ivith interest from the 3rd
of September, 1879, at the rate of 6 per cent. per
annum, and the coste incurred by the said
plaintiffs, appellants, as well in the Court below,
as in this Court (the Hon. Sir A. A. Dorion,
Chief Justice, and Mr. Justice Ramsay dissent-.
ing).

The dissentient opinion of Mr. Jûstice Ramsay
was as follows :

RAMSAY, J. The appellants sued the res-
pondents for the price of a quantity of ceai,
$8 10.05, on a special action setting up that
Thempeon, Murray & Ce. were their agents for
a long period, and that through them appel-
hante eold te respondents the coal in question.

The respondents met this action by a phea
ln which they said they neyer knew appellants
in the matter, that they beught from. Thomp-
son, Murray & Ce., and that they were ready te
pay them and were net bound te pay appel..
hante.

It appears that in Enghand a special action
of this sert can be brought, even when there le
a contract in writing, provided the contract be
net under seal (Colhyer on Partnership, 653);
and the contract may probably be produced lu
preof. But the action caunot be brought on the
writing : (Dunlap's Pahey Ag., No. 324, Note A.)
It seeme te me that such a mile le contrary te
strict principle, and English writers know weil
euough that the rule of the civil law differs from
the ruie of the cemmon law (Stery, Agency,
164). We muet be governed by the law of
France on thie point. It seeme perfectly clear
that under our systemn no euch action can be
brought. Many authors hold that net ouly the
principal canuet sue, but he cannot be oued. it
was argued that this was true, but that our code

had laid down a rule that necessarily implied

that the principal muet have euch an action-.
Article 1727 C. C. having given to the purchaser
the right to sue the undiscovered principal tO
force hlm. to fulfil the obligations of his agent
the reciprocal action muet lie. But I do net
see that thie follows, and in France manY
writere held with Pothier that the purchaser
might go past the agent and attack the prin-
cipal directly. (See Troplong, Mandat, 435
and following, and the decisione hie reviews.)
The principle ie thie-a legal relat ion le created
by equity between the undiscovered inandator
and the other party, and not by the contract.
There je no inronvenience in hie proceediflg
without calling in the mandatary, or at 811Y
rate it le an incenvenience only to himself
But if the undiecovered principal eues tbe
other party without putting the mandatary en
cause, the defendant le liable to another suit-
No evidence, net even an admission, would Put
him in the position he has a riglit te be in. 1110
le entitled to be enabled te plead the res judi-
cala. It has been said, if the agent le iflBOl-
vent can't you follow your property? I thinl
you can, but that case involves different prifl'
pies; aud the neceseity of putting the interested
parties en cause, equally existe.

Judgment reversed.
Davidaon, Mionk 4- Cross foi Appellants.
Beique 4- &cGoun for Respondents.

COURT 0F QUEEN'S BENCH.

MONTREÂL, September 20, 1882.

MeNK, RÂM5Ây, TzSIeR, CRoee8 & BABY,JJi.
Tim CANADA PAPES Co. (defts. below), ApPel-

lante, and TEuc BRITISH AMERiicÂN LÂCOD CO-
(plaintiffs below), Respondente.

Sale of stolen eiect- Trading in stmilar articles'
C. C. 1489.

Alarmer selling cordwoodfrom is land is a trad0f
dealing in 8imilar articles toii thie meaf»
of C.C. 1489.

Wood cul and 8old from land held under a
lion ticket " containing a prohibition (o ct'<
wood i8 not stolen property toithin thie ima'Wb
of <the aboya article.

The appeal was from a judgment of the Cir-
cuit Court, at Sherbrooke, condemning the %P*
pellants to reetore and deliver over 130 corde Of
wood, or to, pay $159.5o as the value thereof.
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