
Q.B.] IIENDi'RSON V. GESNEB ET AL.-BALDWIN V. PETEIMAN. L.B
plaintiff before it becarne due - that the plaintiff
put on two stanips slîortly after the note was
drawn, in October, 1864, and twvo fine cent
stainps beforo the note fell due.

Defcendant'2 son swvore tlsat the note attaced
to the notarial instrument was prescnted at his
father's bouse to him, and there were no stamps
on it thon.

The learned judge directed the jury to find for
the pàaintiff, if they found the stamps were put
on before action brought ; and they gave a ver-
dict for the plaintiff.

Atter motion in terni a rul for a new trial wae
disolîarged, on the alleged avithority of Stephens
v. Berry, 15 U3. C. C. P. 548.

The propriety of this direction was the only
point raised on this appeal.

J. B. Read, for the apBellant.
Kisgsione, contra.

IIAOAILTY, J., delivercd the judgmient of the
court.

It would sconi that no stamps werc on this
note ivheu originnUly miade.

The case secms govcrnedl hy tho words of
27-28 Vie. ch. 4, sec. 9, -"Except that any euh-
sequent party te sucli instrument or person
payiug the saine, may at the tume of his se
paying or heeoming a party thereto, pay sueh
double duty hy affixing," &e., &o., Iland sueh
instrument shahl thcrchy, beconie valid."

TL-ý act of 1865, 29 Vie. eh. 4, ivhich hocame
law on the l8th of September, 186.5, and which
it is enacted shall be construed as one aet with
the preeeding net, in its fonrth clause says:

"No pnrty to or holdŽr of any note, draft, or
bill of exehanuge, shall incure any penalty by
reason of the duty thereon net having been paid
at the proper tume and by tise propex pnrty or par-
ties, provided that at the tine it came into hie
hands it lad afllxcd to it stanipe to the amount of
the duty apparently payable upon it, that he bad
no knowlcdge that they were net afhlxed at thc
proper tume and by the proper party or parties,
nnd that lie pays such duty as soon as hoe ae-
quires suob knowledge ; and any holder of sueh
instrumnent mny pay thc duty thcreen, and give
it validi:y under sec. (. of Uic net cited in the
preamble, 'whhout heeeniing a party thereto."

TIc case of Siephcns v. Berri, was decided
wholly on the net of 1861. Richards, C. J.,
Baye : IlI tlsink we are certaiuly bound to de-
eide, that whien a persan bocomes the helder of
an unstampcd bill so as to sue and doce sue on
it, lie must, to inake it valid in hie hands, have
put thc double etnmp on it before commencing
tic action. lndccd, I pcrsonnlly take n mmcl
Etrouger view of tIc uccssity of a lolder pro-
teeting huiseif by thie double staenp, when the
bill without it would le void. The holder, in
myjudgicnt, cai only ho considercd safe when
lie put on tIc proper stainp at the tume ho would
in law ho eonsidercd as having taken andi
aeeepted the bill as hie ewn, or çwithin a reasena-
hIe tino tlierenafter."

This note mnattsred ia January, 1865. The
action seeme to have been eomraencedl in Scp-
tomber folloiving, and thc trial was in December
ast.

The new act impeseï new duities frona the let
of January, 1865I, withl certaini Irections as to

ebhitcan ap fron nu ter t S cite
Octeber, 1865. TIc fourth section is sileutas
to of a oporation, and the fifth directe its
being construed as one net with tho provinus
One.

If we ehauild read sec. 4 as part of or ex.
planatory of sec. 9 of the former net, there
would le no room to question the cerrectnese of
the learned Chief Juetice's ci personal" vicw.

But whven the latter sttètute hecanie bnw the
note lad heen aix monthe at lenet in the plain.
tiff's lande. Hoe vas thon the holdor of it, 'nd
tIc action wns peading hefore tIc statute wiu
passed.

By sec. 9 of tIc carlier net tho note wne void
if not duly stnmped at its making, &o., escept in
thc case of any suheequent party nffixing the
double stamp at thc tume of hie becaming i
party thereto. This note, t'2lereforc, if no sub.
sequent party etafnped it on hecoming a party,
was nvoided. If the plaintiff bas saved it by
etanipiug, it muet be hecause as a subsoqueit
party he stamped it on hecoming sudh party.
HIe therefare bocame a party in soine way, and
no other way oaa be imagined tlîan by hecomuîg
the holder or endoree of the note. lie did nrt
become a pnrty by merely briuging the actiwi.

We therefore tliink the direction given to à8e
jury cannat le upheld.

The statute would le completely defcated if
tIc stampe could ho affised at nny tume hefore
action conimenced. Parties could hold notes and
pose theni fromn hand to band, aad only affii
Ctamps if legal proceedinge heennie unavoidable.

If the fact really were, ns ie most probable,
tînt thc plaintiff is tlîe payce an.1 first cudorser
of the note, the time of his first canneetian with
it is quite plain.

IVe think the appeal muet ho allowed, nd
that the mule for a new trial in the court bIdes
ebould ho made aheolute without casts.

Appeal allowed.

BALDWIN V. PETERMAZq.
Actioni ou prontissory ssote-Poceedings in inslccszyf4f

sanie cause of actioa-Equiable .plea i bar.
Doclaration, on a promissory note made by defenlant p3r

abis to plaintif!.
Plioa, n equitabie grend. inu bar- to tihe further main

touance of thse action, averring t.se pendeacy of proce4
luga coninenced by plaintif! against deteudant, under
" The Ineoivent Act of 18111," for the same cause ofactiîi.
à3ubsequentiy ta the deciaration lu this cause.

Hcld, or demurrer, plea bad.

Doclaration, on a promissory note made br
defendant payable to plaintiff.

Pbea, for a defence on equitable grounds, thsi
after the Inet plending in this action, nd on, u
'wit, the twenty cighth day of Navomber, oat
thousgaad eight hundred and sixty five, the said
plaintiff teck preceedings againet the said ilefet-
dant, under the provisions of "1The InsoîreDi
Act of 1864," and procured tho issue of n' vtri
cf attaclameat nd sunimons againet tîse scii
dofendant, hiseostate and effeets, and iliat eD
action was thon pouding by virtue of saisI writc'
attacîment ard sumniens against the defendsni
at thc suit of the plaintiff for tIc saine debt nid
causes cf action as in thse declaration nîention
as hy the record anul precuditigs thercuf, rensie
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