128—Vor. IL, N. S.]

LAW JOURNAL.

[May, 1868

Q. B]

I{expERsoN v. GESNER ET AL—BALDWIN V. PETERMAN.

(Q. B.

plaintiff before it became due: that the plaintiff
put on two stamps shortly after the note was
drawn, in October, 1864, and two nine oent
stamps before the note fell due.

Dofendant’s son swore that the note attached
to the notarial instrument was presented at his
father’s houso to him, and there were no stamps
on it then.

The learned judge directed the jury to find for
the piaintiff, if they found the stamps were put
on before action brought; and they gave a ver-
dict for the plaintiff,

After motion in term a rule for a new trial was
discharged, on the atleged authovity of Stephens
v. Berry, 15 U. C. C. P. 548.

The propriety of this direction was the only
point raised on this appeal.

J. B. Read, for the sppellant.
Kingstone, contra.

Hagarty, J., deliverad the judgment of the
court.

It would seem that no stamps were on this
note when originally made.

The case seems governed by tho words of
27-28 Vic. ch. 4, sec. 9, *“Except that any sub-
sequent party to such iustrument or person
paying the same, may at the time of his so
paying or becoming a party thereto, pay such
double duty by affixing,” &ec., &c., ‘‘and such
instrument shall thereby become valid.”

Tke act of 1865, 29 Vic. ch. 4, which became
law oun the 18th of September, 1865, and which
it is enacted shall be construed as one act with
the preceding act, in its fourth clause says:
« No party to or holder of any note, draft, or
bill of exchange, shall incur any penalty by
reason of the duty thereon not havinog been paid
at the proper timeand by the prope: party or par-
ties, provided that at the time it came into his
hands it had affixed to it stamps to the amount of
the duty apparently payable upon it, that he had
no knowledge that they were not affixed at the
proper time and by the proper party or parties,
and that he pays such duty as soon as he ac-
quires such knowledge ; and any holder of such
instrument may pay the duty thereon, aud give
it validi:y under sec. © of the act cited in the
preamble, without becoming n party thereto.”

Tbe case of Stephens v. Berry was decided
wholly on the act of 1864. Richards, C. J.,
says: I think we are certainly bound to de-
cide, that when a person becomes the holder of
an unstamped bill so as to sue and does sue on
it, he must, to make it valid in his hends, have
put the double stamp on it beforo commencing
the action. Indeed, I personally take a much
stronger view of the necessity of a holder pro-
tecting himself by the double stamp, when the
bill without it would be void. The holder, in
my judgment, can only be considered safe when
he put on the proper stamp at the time he would
in law be considered as having taken and
accepted the bill as his own, or within a reasona-
ble time thereafter.”

This note matored in January, 1865. The
action seems to have been commeaced in Sep-
tember following, and the trial was in December
ast.

The new act impose] new duties from the 1st
of January, 1865, with certain directions as to
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obliterating stamps from and after the lstf
October, 1865. The fourth section is silentas
to .me of operation, and the fifth directs it
being construed as one act with tho previou
one.

If we should read sec. 4 as purt of or er
planatory of sco. 9 of the former act, thee
would be no room to question the correctnessf
the learned Chief Justice's ‘¢ personal” view.

But when the latter statute became law the
note had been six months at least in the pli.
tiff’s hands. He was then the holder of it, an
the action was pending before the statute wa
passed.

By sec. 9 of the earlier act the note was void
if not duly stamped at its making, &c., exceptin
the case of any subsequent party affixing the
double stamp at the time of his becoming s
party thereto. This note, therefore, if no sub.
sequent party stainped it on becoming 8 party,
was avoided. If the plaintiff has saved it by
stamping, it must be because as a subsequent
party he stamped it on becoming such parly.
He therefore became a party in sowe way, and
no other way can be imagined than by becoming
the holder or endorsee of the note. He did at
become a party by merely bringing the action.

We therefore think the direction given to ths
Jjury cannot be upheld.

The statate would be completely defeated if
the stamps could be affised at any time before
action commenced. Parties could hold notes and
pass them from hand to hand, and only affis
stamps if legal proceedings became unavoidable.

If the fact really were, as is most probable,
that the plaintiff is the payee and first endorser
of the note, the time of his first connection with
it is quite plain.

We think the appeal must be allowed, and
that the rule for a new trial in the court below
should be made sbsolute without costs.

Appeal allowed.

BALDWIN V. PETERMAN.

Action on promissory nole—Proceedings in insolvency fo
same cause of action—Equitable plea in bur.

Declaration, on a promissory note made by defonlant py
able to plaintiff,

Ples, on equitable grounds. in bar to the further main
tonance of the action, averring the pendency of proceed
ing3s commenced by plaintif against defeudant, unda
‘“ The Insolvent Act of 1861,” for the same cause of action,
subsequently to the declaration in this cause.

Held, or demurrer, plea bad.
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Declaration, on a promissury note made bs
defendant payable to plaintiff.

Plea, for a defence on equitable grounds, ths
after the last pleading in this action, and on, &
wit, the twenty eighth day of November, cnt
thousand eight hundred and sixty five, the eaid
plaintiff took proceedings against the said defer-
dant, uuder the provisions of ¢¢ The Insolven
Act of 1864,” and procured the issue of & wri
of attachment and summons against the ssif
defendant, his estate and cffects, and that ®
action was then pending by virtue of said write!
attachment ard summons against the defendsst
at the suit of the plaintiff for the same debt ard
causes of action asin the declaration mentioned
asbhy the recerd and proceedings thereof, remaiz



