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ler's suitin the County Court were at an end
attorpey denied “ fraudulent concealment,” and stated his belief
that the olject of obtaimng the order to amend was not to defeat
the other claims, but to cure an irregularity in his own judgment.

He also desied giving auy instructioas to the attorcey who
appeared for the defead. * and said the defendant’s attorney had
assured bim be mado no such representation. e swore that an
affidarvit and exiubits attached thereto were produced on moving
for and obtaining the summons: that all the proceedings in the
suit were intended to bo against the defendant as execuirix: that
theirregularities amended occurred through the mistake of a clerk,
aud were not discovered untl 8 few days before the date of the
order to amend.

The agent for the plaintiff ‘s attorney, who obtained the summons
and order to amend, denied ** fraudulent concealment” on his

art.

The plaintiff swore to the justice c. the claim - which he had
recovered judgment, denying any friudulent intent or collusion
between him and tho defendant. .le swore positively that the
defendant was indebted to hitmn as executrix, and that the action
was commenced to recover that debt, and not for the prrpose of
defeating the rights or claims of the other creditors of the testa-
tor. He denied fraudulent concealmeat on his part.

Spencer shewed cause, and cited Balfour v. Ellison, 31]. C. P. R.
80; Furr v. Arderley, 1 U, C. R. 837 ; Jones v. Jones, 1 D & R.
658; Perrin . Bowes, 56U, C. L. J. 138; Fergusen v. Baird, 10 U.
C. C. P. 493; Leagh v. Baker, 3 Jur. N. S. 668.

S. Richards, @ C, in support of the rule cited Purdie v. Wat-
son, 8 U. C. P. R. 23; McGeev. Baird, Ib. 9.

Drarsg, C. J., delivered the judgment of the court.

This rule ie obtsined by Peter Clark, Hugh Clark, James Bea-
cheil and Thomas Bacon, represented to be judgment creditors of
the defendant as executrix of -her deceased husband Nathao
Nicholls.

Neither of them shew or profess to have any interest in this
cause, nor yetin the order and proceedings founded thercon, against
which they move, except so far &3 they make the judgment against
the defendant in her representative character regular, and so
support the execution founded thereon. The plaintiff had obtained
priority in judgment and execution, but discovering & mistake in
the manner in which the judgment was entered, he applied for and
got an order to amend, making it right in form as sgaiust the exo-
cutrix, and convistent with the stateqment in the declavation, If
the amendment is vslid, and is sustaiced, tho plaintiff retaing his
priority, and his judgment will be first satisfied. The defendants
asrume that but for the amendment their judgments, though
entered at a later date than the plaintifi’s, would be entitled to
prior satisfaction out of the testator's cstate.

It is objected that as strangers to this cause they have no right
to be beard to objeot to the order and what followed upon it.

The first and second objections taken m the rule are that the
emendments prejudice the rights of the creditors who bave reco-
vered judgments in the County Court, as well as thoso of the
plaiotiff in the Chancery suit. But these creditors have no right
to bo beard to prevent, and if not to prevent certainly not to anoul,
amendments in a suit between other parties, on the ground that
without such smendments the plaintiff therein will fail in bis suit
against a debtor who owes all of them on differcnt accounts.
They can have no vested interest in mistakes or imperfections
existing in his suit against their common debtor, though such
mistakes or imperfections, being unremedied, will bo fatal to his
recovery.

If fraud or collusion between tho piaintiff and defendant wero
#lleged, as where tho plaintiff was thercby eoabled to obtain
Jjudgment for an unfounded demond, or other creditors are misled
or delayed, the plaintiff taking some advantsge thereby, or other
creditors are influenced and induced to take or witbhold particular
proceedings, or to change their position unfavourably to the
recovery of their just debts, there might be found a8 mode to
prevent the success of such frauds, though perbaps pnt in this
form. 1 refer to Harrod 3. Benton (8 B. & C. 217) sud Marun
v. Haran (3 B. & Ad. 934).

The aflidavits in answer stated that the Chancery suit and But- i
Tho plaintff’s:

But the only ground suggested (and that more in the aflidanit
than 1n the rule) beyoad the necesuty of the ameadment for the
plaintif 'y interest, and tho procuring tho order to make it, is an
alleged frandulent concealment of the existence of the Chancery
suit and the County Court suits. We do aot find it asse. ted in the
affidavits on which the rule nis: was graated that the plaintiff was
awaroe of these different suits; but if he was, how did it become
his duty to make their existeace known, and if not his duty where
is the fraud in withbolding the information? The affidavits filed
on shewing cause deny any fraudulent concealment, at ieast as
cxplicitly as it is asserted on the otker side, and as to tho Chan-
cery suit, thoy show it is settled. On any ground of fraud or
oollusion we think the case wholly fails, and that the applicants
ace prejudiced because the plaintiff 's judgment and execution, as
amended, is entitled to priority over theirs—the judgment being,
23 i8 swora, for a bond fide debt—is no reason for our interferenco.

In Purdie v. Watson (3 P. R. 23}, the Court of Common Pleas
made a very similur amendment.

The other objections apply only to irregularities or informalities
in the plainti’s suit, such as a mero stranger to the cause hasno
right to interfere with.

We think the rule must bo discharged.

We refer to Perrin v. Buwes, 5 U. C. L. J. 138; DBalfour v.
Elison, 3 G.C. P. R. 30; Farr v. Arderley, 1 U. C.R. 337 ; Jones
v. Jones, 1 D. & R. 608; Ferguson v. Baird, 10 U.C. C. P. 493.

KerLy v. HENXDERSON.
Yerdict sulject bo reference—Second verdict taken—Irregulenty.

Thers a verdict had been taken In 1860, subject to & referenco, which was never
proceeded with, and a second verdict was inhen in 1563, MHeld, that the second
verdict wes irregular, whilo the first remsiaed, 304 must bs sat asjde with
cota, {Q. B, T.T., 1863.}
In Easter Term, Robert A. Ilarrizon obtained a rule nist to set

aside the verdict rendered for the plaintiff at the last assizes for

the county of Hastings, for irregularity, with costs, on the follow-
ing grounds:—1st. Thatin the year 18€0, a verdict was taken
subject to a reference, which verdict was in nu manner disposed of
at the time of the second trial in 1863. 2nd. That no procecding
was bad in this cause for more than four terms next preceding the
entry of the record in this cause in tho yesr 1862, except a pro-
ceeding which wss void, and no term’s notice of intention to
proceed was given before the entry of the snid record. 3rd. That
no notice of trial was ever given by the plaintiff or his attorney,
or by any person on his bebalf, to the defendent, or to any person
on b s behalf, for the last spring assizes for the county of Hastings,
at which 2ssizes tho last mentioned verdict was rendered; or for

a pew trial, on grounds disclesed i affidavits aud papers filed.

S. Richards, Q. C., shewed cause.

The affidavits on which this rule was granted established clearly
that a verdict was rendered in this causo subject to & reference:
that although the time for making the award was repeatedly
enlarged by tho arbitrator, and again extended by the written
consent of tho defendant, no award bad ever been made. It did
pot cven appear that the plaintiff obtained an appointment from
the arbitrator to enter into the case. But the verdict still
remsived.

The affidavits filed for the plaintiff did not deoy the foregoing
facts; thoy ouly offered explanations for the delay, which to a
great extent they attributed to defendavt’s ropeated promises to
settlo, and they sct forth that though 1o notice of trial wss served
personally on defendant or suy one elso for bim, for the last spring
assizes, this arose from no ons being in defondant’s office, and
therefore the notice of trial was put under the door. But they
made no allusion whatever to tho assertion on tho other side, that
tho verdict taken in this cause in 1860 had hever been set aside.

Drarrg, C. J.—The authorities are conclusive on the question.
Under the circomstances stated the second verdict is irregular
while the first remaing, ualess the irregularity has been waived by
both parties, which is not shewn hero.  Hall v. Rouse (6 Dowl.
636), Evans v. Davies (3 Dowl. 786), Harrison v. Greenwood (3 D.
& L. 353), all sustain tho defendant’s contention.

Per Cur.—Hulo absolute, with costs.



