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R g McLAREN v. CALDWELL.
* 8. 0. cap. 115, sect. 1—Construction of non-
Sloatable streams—Private property.

w:‘PPeal from the Court of Appeal of Ontario,
ereby a decree of the Court of Chancery in
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favor of the plaintiff, (appellant), was reversed.
ancery the de-

By the decree of the Court of Ch 1
fendants, (respondems), were restrained from in-
terfering with the plaintiff’s user of certain
streams where they pass through the lands of
the plaintiff, and which portions of said streams
where declared to be, when in a state of nature,
not navigable or floatable for saw logs, of other
timber, rafts and crafts. .

On appeal to the Supreme Court of Canada
on the question at issue between the parties,
viz.:—Had the appellant the legal right to pre-
vent, as he sought by his bill to prevent, the
respondents driving their logs through his lands,
and in doing so to utilize the improvements
owned by him on and along the streams in ques-
tion, or are those streams part of the public
highway, and therefore open to the free use of
the respondents in common with the appellant
and the public generally?

Held, that the learned Vice-Chancellor who
tried the case having determined that upon the
evidence adduced before him, the streams, at the
Jocus in quo, when in a state of nature, were not
floatable without the aid of artificial improve-
ments of one kind or another, and such finding
being supported by the evidence in the case, the
appellant had at common law the exclusive right
to use his property as he pleased, and to pre-
vent respondents from _uging as a highway the
streams in question where they flowed through
appellant’s private property.

and. Held also, (approving Boale v. Dickson,
13 U. C. C. P. 337) that although, by 12 Vict.
c. 87, sect. 5, it is enacted “ that it shall be law-
ful for all persons to float saw logs and other
timber, rafts and crafts down all streams in
Upper Canada during the spring, summer and
autumn freshets, etc.,” such legislation (re-enact-
ed by ch. 115, R. . O. sect. 1,) extends only to
streams as in their natural state would, without
improvements during freshets, germit saw logs,
timber, etc., to be foated down them, and that
the portions of the streams in question, where
they pass through appellant’s land, were not
within said ch. 115, R. S. O. sec. 1.

Decree restored.

Cameron, Q.C., Dalton McCar thy, Q.C., and
Cyeelman, for appellant.

J. Bethune, Q.C., and Church, Q.C., for re-
spondents.



