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This dietum of rfyýnduI, C.J., was cited with approval by the
.Judicial Cornmittee in giving judgmnt in Levïngcr v. R. (1870).
12.R. 3 P.C. 282, 289, a case int which a similar point was raised.

('hief Justice Mathers appears, if 1 may with deference say
8o, to have overlooked the fact that the privilege of an accu sed
person ta make an unsworn staieent was in its origin give'n ta
hlm, flot bccause he was unable to be called as a t'itnesR iii tais
own defence, but because he was not -IloNved to have a rounse'
fi) speak for him. If anv Aet nt ail eould be Iooked upoli at;
taking away the prisoner's right to make an unsworn statemnut.
Sulrely it ivas the riisonlel.' 'otinsel Net. and the law bas long
been gettled i favoiir of thc prisoner on that point. All that
the Canada Evidence Act does is to give the prisoner a new-
right whîceh is flot nocessarîllv incoristent with the continuance
of his former right. and this right. in nhýY view. <'an OnlV h<'
aîbaIished by express language.

Mr. Justice Phillimore seems to have been of the opinion that
lh<- En]sh riminal Evidenc Aet, 1898, did not la amly ease
disturb the prisaner's right ta mnake an, unsworr. statenient, In
l ho case of Rex V P~ope (2).18 Timies L.R.. p. 717, wheu-e he
allowed a prisaner who was defended by colinse! ta make a
itateniclit ta the jury without being sworn, the f<diwing u-Nil
mairy of bis address appears at p. 71b.

"ln the course of hi.4 sunîxing up NIr. .Jistiecillnir
POiiited' Out tG the jury tL.at 70 yearn ago prisonerg were not
entitled f0 have counsel ta reprcseîît f hem, and inlde whatever
statenient !hey eou]d ta the jury on their own beha]f. The law
wah then ehlanged, a- Î1 prieoneir- ware allowed ta retain co)Unael
for their defence, and the Iearned JuIdges at, that tille deeided
that the prisoners stili refaineci their right ta inake a stateracnt
la the Jury. Sinee the pas8ing of the CiTninal Evidence Act,
1898, a prisoner eould go into the wvitnes84>ox and Kive evidenro
on bis own behaif if he wighed to do so. Thiq further right. il
hie opinion, did nat dIo away with thc, forme), privilege; and ho.
therefo'e, allowed the priponer to make, his stitemnent and fol-


