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lien, and that nmre arniunt is really due and owing kc the lien-huolder.
The notice under sec. 11, sub-sec. is purely informa], and wa8

manifestiy intended ta be so. no form or special particulars of detail
being prescribed mn regard that it rnight have to bie given promptly or by
illiterate persorij who mighit, as it were, read and understand the sections
as they ran?"

The payxnent of the percentage retained cannot vaiidiy be made ta any
person withîn the thirty days xnentioned in sîîb-sec. 1. After the expira-
tion of the thirty days payinents nlay be vaiidiy inade to lien-hoiders un-
kcas proceedings have been taken under secs. 23 and 24 ta enforce a lien
or charge against the percentage retained. Proceedings by one lien-

holder wouid be sufficient as such proceedir.gs would bie available for nther
2ien- boiders ciaiming against the arnount retaincd: WVallace on Mechanies'
Liens, 2nd ed., 364.

In Torriznce v. Cratchleai (1900), 31 0.11. 546, Street. J,, in referring
ta the llth and following sections, says (at p. 549) : "«The onty object of
the provision requiring the owner to retain Uie twenty PWr cent, for thirty
days appears ta bie chat indicited by sub-sec. 3 of sec. 11, viz., ta give per-
soas ci-titied ta liens an opportunîty of enforcing theni against the foind
directed ta be retained."?

In a later case it was said that this sc-ction recognizes that the charge s
a charge upon money to become payable to the contr uci 'r. ani ivher. by
reason of the cointraetor*q default, the iniey neyer beecunies payable, those
claiming under hint and hav ing- this -statîîtory charge kil -)Yi this foii]i, if
and wlhen payable, have no greatpr righlt than lie hiinuseif bail and th-cir lien
fails: Farrell v. Gallapher ( 1911). 23 0.L.R. 130.

It was also hei'1 in 1911 that there is no soinu "juistlv owîng" or "pay-
able ,by the owner to the contractor where the building was never
conupietcd by the contractor and wiuere the building contract provided flint
tirne was of the essence of dtt eontract and stated a specifie tinue fer coin-

pletion and fi.xed a specilie soni for evcryr. dcxY beyond a stuted period tlhat

the owner is deiiied t;ue fuull possession of the premiacs, and thrit a mater-.al-

man dierefore could not enforce liens against the land andu bail no relief

tinder the Act, %where thc onpaid balance of the contract price woold ho
absorbed by the "per dicin" penalty clause, heid under the circumitances
te bie really liquidatedl danuages: Me.laiit4s v. Roihschild ( 1911>), 25 ..
138.

In Farrell v. Gallaghcr, 23 0.L.It. 1.10, 2 ('.WV.N. en45, tîje Divîsionai

C'ourt con8idered Russell v. irech. 28 0.11. 215, ta lx- in point, but was
constrained, under the authority of Mercier v. Camnpbell, 14 0.1-%. 639, ta

give its own opinion independently of the decision in Russell v. Frrnch,
wùxch latter, in the opinion uieiivered by Middleton, J., was saiîl not to be
of "conclusive author;ty." l'ie Divisionai C'ourt proceeded ta a considera.
tion of other sections of the Act (sers. 4, 1.0 and 11), ald <ieclitned ta in-

>1 terpret sec. 12 as constituting one of the exceptions ta tie general effect of
sec. il, whichl cincts that "sanie ns hercin otherwise Providî'd" where tue
lien iR clainied by any person other tlian the contractor, the amnouný whîich
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