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posed to that embodied in their resolution
had been laid down, and that its terms were
frazned merely with reference to the c]ass of t
cases which had thus been brought under the
consideratiort of those who drew it up. The 1
principle, it w as pointeci out, on which the r
ruie in question rests is, that if the plaintif i
bas anything to prove, either as to bis case i
itself; or as to the amount of damages, hie e
should begin, and this principle obviously a
applies to a bost of cases of contract as well
as of tort. Thus it was said by Patteson, J. : a
I have always thought the genieral rule to be a

that, if on the defendants proof failing, the i
verdict might be given directly for the plain- p
tiff, as would be the case where the damages t
wcre flxed, or merely nominal, the defndant a
should begin.". Mercer v. TVhall was an r
action for breacli of covenanit in dismissing an c
apprentice; the plea alleged misconduct j usti- p
fying the dismissal, and the plaintiff was allow- r
to begin, on the ground that hie went in for b
substantial damages, the amount of which he a
would have to prove. IlThe natural course h
would seem to bc," it was said by Lord Den- b
man, C. J., Ilthat the plaintiff should bring t
bis own cause of complaint before the court li
and jury in every case he bas anything to Ç
prove, cither as to the facts necessary for bis 1
obtaining a verdict, or as to the aiount of rý
damages to ivbicb bie conceives the proof of ti
sncb facts may entitie him." In actions of a
contract no less than of tort, tbe plaintiff who h
desires more tban nominal damages may bave t]
to prove the amount to which. he is entitled, t]
even where it stands admitted on the record a
that he bas a right of action. It is in tort, i
indeed, tbat tbe privilege of opening and reply- t
ing is more particu]arly valuable, the amount p
of damages being left more to the discretion of p
the jury, which mnay account for the circum-
stance that the resolution so often quoted is n
conflned to cases of this kind, but the reason b
on which the resolution rests is of înuch. wider h
application. P

The doctrines so clearly laid down in Mer- i
cer v. Whall are also exemplifled in Absalom t'
v. Beatumont, (1 M. & R1. 441, note), an action t
upon a policy of fire insurance where, although v
the affirmative issue lay upon the defendants, s
the plaintiff began on the ground that be i
would bave to prove tbe amount of compen- h
sation to wbicb be was entitled under a policy Ti
which is a contract to indemnify. And tbe o
resuit is the same wbere the declaration is in b
the ordinary indelitatus counts tbe de(endant, t
by a plea in avoîdance wbich hie fails to prove, n
admits tbat hie is indebted to the plaintiff but hb
not the amiount of bis indebtedncss. The r
plaintif ivill bave to prove the value of tbe
work done, or of the articles supplied, in order t
to get a more tban nominal verdict, and so v
retains bis rigbt to bc-in: (Morris v. Lotan, J
J M. & R. 238 ; Lacon v. Ifiggins, 3 Starkie, v
17'8.) ln ail these cases, it will be observed, b
the application of the test usually suggeste'4, t
that he begins against whom in the absence s

of proof on eithier side the verdict must pass,
vould lead to tbe erroneous conclusion that
be defndant is the party to begin.

The plaintiff is, of course, _primd facie the
arty who shouild open the case, and be will.
etain this right so long as there is a single
naterial issue, the affirmative of which lies
ipon himi and as to which he ians to adiduce
~vidence. In Raiav. J)esboroughl, for ex-
Lmple (2 M. & R. 828), wbere tbe deelaration
vas upon a policy of life insurance wvith the
rdinary money counts and the pheas w ere in
voidance and, to the money counts, "lneyer
ndebted," Lord Denman ruled "lthat the
daintiff sbould bcgin, on the grourid that
here was a traverse of the indebitatuq conts
.s to one of whicb bis counsel stated tbat tbere
ealhy was evidence to be adduced on behaîf
f the plaintiff?' The rule is the saine in re-
devin, altbough. therc, wben tbpre is an avow-
y or cognizance, either party may be said to
e plaintiff. -Apart from. any cousiderations
s to tbe proof of damages, tue real plaintiT,
e who bas brougbt tbe action, is entitied to
egin whenever the affirmative is with him as
o any material phea., altbough ail thc others
.e upon the defendant: (Collier v. Clarkes, 5
~. B. 467; GartCe v. Wheeler, H. & AI. 493).
n the latter of these cases there was an avow-

yta wbich the plaintiff pleaded traverses of
ho tenancy and of tbe fact that rent was due,
nd also a plea, tbe affirmative of wbich was
ehd to lie upon the plaintiff. It was argued
biat, since in replevin both parties are actors,
hoe plaintilt should not bave his usual privil-
ge of beginning whinever any single issue,
es upon bim; but Lord Tenterden replicd
bat ho couhd make no distinction between re-,
hevin and other forms of action, and that the
rinciples applicable to ail werc the samne.
The defendant, however, who bias pleaded

one but affirmative pleas, wilh have the privi-
ege of opening the case whien the action lias
een brougbt really to try a rigbt, and the
laintift would be satisfied iîbt merely nomn-
rial damages. tinder such circumstances, if,
he true nature and object of the action appear
a be at ail doubtful, the plaintiff's counsel

ill be asked wbetber he really goes for
ubstantial damages, and even when the reply
sin the affirmative the Judge will exorcise
.is discretion as to w hether this is really so.
?bus in ]tercer v. TVhall, in answer to the
bservation that the right of the plaintiff to
egin couid hardly well depend on his, having
0 prove the am'ount of bis damages, since in
aany cases it was aliqiost impossible to siy
.eforehand whether substantial damiages we; o
eally sougbt, it was said by Lord Deuman,
The Judge takes upon hiniself to say wbether

hie plaintiff really proceeds for damages, or
chether a right only is i question ;",1 the
udge, perhaps, decided this matter withiiut
ery adequate materials, but hie wouhd net
ave doue so at ail, if the riglit depended on
hie issue as it appeared on the record." in.
ucb cases if the plaintiff's counsel dechine te

August, 1868.]


