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Provision for daughter—Gift made to

HER UPON IIKB MARRIAGE IX LIFETIME 
(iF TESTATOR -HOUSE PROPERTY CON
VEYED SUBJECT TO MORTGAGE—ADVANCK- 
M EXT — AllKM PTION — PREHVM PTION —
Obligation of estate to exonerate 
PROPERTY FROM MORTGAGE—C'OMPANY- 
SIIA RES 11 El I) ST TESTATOR — NEW 
SHARES ISSUED IN LIEU OF DIVIDENDS— 
WHETHER INCOME OR CAPITAL—(QUES
TION OF FACT.

Re Micknell, 17 O.W.N. 275.
(8 III L—1»1 )—Lapsed legacy—Death

OF LEGATEE WITHOUT ISSUE.
A liequest Ic a legatee who died without 

issue before life tenant, will lapse under 
» testamentary provision that the legacy, to
gether with a share of the residue of an 
••state, should lie payable to such legatee at 
the death of the life tenant, or if not sur
viving. that it should be divided among the 
former's children.

Re Vining. 12 D.L.R. 4118, 4 O.W.N. 1553, 
24 O.W.R. 814.
Trusts—Death of trustee—Class bene

ficiaries—Grandchildren.
The death of a trustee named in a will 

before the testatrix has the effect, if the 
trustee is not of a class with the other bene
ficiaries, of lapsing the gift to the trustee’s 
share in the estate, but will not affect re
siduary interests of grandchildren intended 
hv the terms of the trust, and in carrying 
out its object, the court will divide the sub
ject of the gift equally between the grand
children.

Re Cotter. 24 D.L.R. 289, 34 O.L.R. 24. 
Lapsed legacies—Predecease of legatees 

—Residuary clause—Trusts—W ii i s

Re Stewart, 8 O.W.N. 16.
Legacies — Insufficiency of personal

ESTATE TO PAY—DIRECTION THAT REAL 
ESTATE NOT TO HE ENCROACHED UPON—
Proportionate abatement of pecuni
ary legacies—Unnecessary motion—

Re Robins, 8 O.W.N. 18.
Legacy to church committee—Contribu

tion to “BUILDING FUND”—ll.TERIOB 
disposition—Application to purpose 
INTENDED—LAPSE OF DEVISE—ARTICLE
964, C.C. Que.

At a time when the congregation of a 
church was heavily encumliered with a debt 
incurred in building the church, a commit
tee was formed to ■ «Meet contributions to 
he applied in liquidating the debt by means 
of a “building fund.” and the testatrix 
made her will by which she bequeathed 
certain real property to that committee. 
Several veara later the committee were re
lieved of their duty and the building fund 
ceased to exist, and during the year pre
vious to the death of the testatrix the orig
inal debt in respect of which the building 
fund had been established was fully paid. 
There remained, however, at the time of her 
death balances of debt still due for expenses

incurred for other building purposes. In an 
action to have the bequest declared to have 
lapsed on account of failure in its ulterior 
disposition:—Held, that the bequest must 
be construed as a bounty to the trustees 
of the church for the purposes of building 
expenses, including debts incurred for such 
purposes subsequent to the construction of 
the church; that the motive of the testatrix 
was not to make a contribution to any par
ticular fund, hut to lienellt the congregation 
in respect to its building liabilities general
ly, and that the legacy did not lapse in con
sequence of the "building fund" having 
ceased to exist and the extinction of the 
debt in regard to which contributions to 
that fund were to be applied.

Pringle v. Anderson, f»0 ('an. S.C.R. 451, 
affirming 46 Que. S.C. 97. 
it; ni L—192) —Ademption.

The doctrine of ademption by subsequent 
portion vv ill not be applied in favour of a 
stranger against a child taking a share of 
residue as well as legacy. [Re Heather. 
[1906 ] 2 Ch. 230 ] Where a testatrix Is- 
ing in loco parentis to her legatee makes 
provision by will by way of “portion,” either 
by legacy or by share in residue to such 
legatee, and afterwards makes an advance 
in the nature of a portioirto such legatee, 
it will be presumed that the subsequent 
advance by the testatrix in her lifetime is 
meant to satisfy the legacy in whole or in 
part, and will be held an ademption of it.

O’Callaghan v. Coedy, 8 D.L.R. 316, II 
K L.lt. «.
(§ III lr—193)—Deduction.

Where a will declares that annuities 
thereby created shall la- paid, some as a 
first charge, others as a second charge, 
etc., on the income of an estate, any abate
ment incident to a deficiency of income 
must lie borne in the order of priority 
stated in the will and not pro rata as be
tween the various annuitants. Where the 
income of an estate varies from year to 
ear, each year is to he considered separate

ly ; and annuities will lie paid therefore in 
the order of priority established by will; 
and an annuitant who does not in any one 
year receive the full amount of his an
nuity cannot charge the arrearage upon 
the income of subsequent years in priority 
to those annuities pa va hie in that war.

Re Irwin. 4 D.L.R. 803. 3 O.W.N. 936. 
21 O.W.R. 562.
Motion by executors for advice—Deduc

tion ok amount dite by legatee to 
tkntatub—Pending action.

Baechler v. Baechler. 6 D.L.R. 894, 4 
O.W.N. 226. 23 O.W.R. 235.
(§ III L—194)—Interpretation—Revoca

tion clauses.
Gifts by will given in plain and explicit 

language are not to lie held revoked by 
uncertain language of a codicil, particularly 
where the same testamentary writings con
tained as to other bequests revocations 
clearly expressed.


