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GQUEEN'S BENCHL
{Reported by ¢ Rostxsex, B, QC., Reporter (o the Lourl )
ConpErr v. TAYLOR.
Taxes-~When in arrear—C S. U € ch. 53, we. 10

Defondant sonteyed land on e 13th of Apnd, 1804, covenanting azainst arrears
of taxva. The property was assessed I February, and the by-daw sining the
ruto vaseed In July.  Held (rovessing the judgment of 1hs connty courtl, tont
the thves for the year could not Lo considered a4 fn arcear at the dateof the
devd, for the amonnt had nut then beets ascertalted, 1o reto davigg beett 8xed,
and they therefors could 1ot bo psed.

# Artosra’’ mzans sonnething belitod b pasaents o boplies s duty and a defunlt.

See. 16 uf the nt act Ik tod
1aves, atd 1 prodide that no watter when the by daw sunpesing 1he rate §s pas.
sed. they shidl be constdered &3 fmpused sor the year; St ghes uo retrospective

exssteuce tu the tre.
Q. B, 8 T, Vi)

Appeal from the county court of Fromtenac, Lennox and
Addiogton,

The declaration stated that by deed, dated 13th April, 1843,
defendant conveyed su fee to the plaintif lot number 412 in the
city of Kingston, and covenanted for quict epjoyment, freely and
clearly acquitted of nad fram all arrears of taxes and assessments
whatever due and paynble upoen and in respect of the said lands,
&e¢., &e.  Breach, that the lands while owaed by the defendant
were lawfully assessed: that at the time of the making of the

sard deed there wag @ legal assessment made and imposed or the !

said premises, and ip consequence theveof the plaintiff was com-
pelled and obliged to and did pay H133, beiag the taxes assessed,
rated and imposed by the corporation of the city of Kingston on
the said laod for the year 1863 ; and that after the making of the
deed, the said taxes being unpaid, and being a charge nad incurn-
brauce en the prewises, defendant retused to pny them, and
plaintiff then being the owner snd in possession was compelled
tg pay.

1 ’Icya.-—'!‘imt the premises were not while ewned by defendant
luwfally assessed, eharged sad incumbered with the sum of $133,
being the taxes, &c., for 1863,

The piaintiff proved the dead above stated.  The city clerk pro-
daced the assessment book for Frontenae ward for 1863, containing
entries shewing the plaiatff assessed ns owner of this lot, and
said that by a date in the book the assessment appeared to have
been*made an the 25tk of February, 1863 ; and one of tho asses-
sors swore that 1be property was assessed on that day. The
by-law fisiog the rate was passed on the 2)st of July, 1863, O»
the 31st of Jctober, 1863, the plaintiff paid to the collector §133,
the taxes due onr this property. On tho same day the coflector
drew a drafe on defendant for $108, which was not paid, and the
plaintiff Lad to pay it over and above the $S133. The colicctor
produced a letter, dated 28th Octaber, 1863, to himself from the
defendant, respecting the payment of $100 to himself on account
of these tnxes, but it was not among the papers sent up to this
caurt,

At the trinl, Nwkpatrick, for defendant, objected that there
were no taxcs in arrear at the date of the deed, and no tegal evi-
dence of sn assessment haviog been made, that the roll should be
returned, &c.

The ohjections were overruled, The plaintiff had a verdict,
and & rule nis obtained for a new trial was afterwards dischar-
ged.  Agsinst this decision the defendant nppealed.

A. Krkpatrick for tho appellant.

Sir If. Smitk, Q. O., costra, cited Lewis v. Hillard, Sid. 874 ;

| of attocamies of that court,

Petersdorfi’s Abre. * Covensnt,” vol. vii,, p. 188. Rawle on Cove-
nants for title, 118 ; Consal. Btats, U, L., ch. 55, secs. 16, 24, 107.

Dravsg, C. J., delivered the judgment of the court,

We do not think thac the evidence established, either ag 2 wat-
ter of fact or of law, that at the date of the deed containing the
covenant on which this action was brought thero was any srrear
of taxes and assessments on the land in question.

We take arrears to mean something winch is hebind in pay-
ment, or which remaing unpaid, as, for instance, arrears of rent,
meantng revt not paid ot the time agreed vpon by the tensat. It
implies a duty and & default. N

In that sense, how ean it be eald that on the 131h of April,
1863, there were arrears of tuxes sad asscssments ou these Junds,

LAW JOURNAL

Tt anly ta fix the hacal year as rexnrds |

The 16th section of the assessment act, Consol, Stat, U. €, ch.
63, is relied upott ns wrewertag this question, It enacts that the
taxes or rates levied or Jmposed for sny year shall be considered

" to hetve been impased for the then current year, commencing with the
! first day of January and ending with the thirty-first day of Decem-
ber, unless otherswise expressly provided for, &e.
The interpretation of this section argued for in tho present
“case is, that the taxeg imposed for 1868 by s by-law passed ia
July shall be considered to have been imposed ny if the by-law
- had been passed en the first of Jaounry of that year, By thus
{ givipg an 3 poss foetp cxistence to the tax it becnme due in the
' begir]ming of the yesr, and not having been paid was i arrear in
April.

We do not gae interpret this section of the statute, but read it
ng intended 1o fix the fiseal year for all the municipalities, for
i the purpoze of rates and taxes, and @8 providing that no matter
"in what part of the year n by-law imposing vates nod tuxes may

be passed, the taxes shall be considered ns imposed for the wholo
current year.

The argument for the plaintiff, if pushed home, amounts to

' this—~that on such a covenant, if entered iuto on the Ungd of
; January, tho taxes for the current year wowid be in arrear on
. that day, if & tax ar rate was imposed within the year; and in
, effect the covenant would thus be broken as soon as it was made,
although when entered inte no tax or ratz bad been imposed.

We are, moreover, in this ease 10 conslrue the covenant, not
. the statate; and it appears to us to be contrary to the plin

meaning of the words used to hold that taxes not imposed, the
amount of which i3 not as yet accertained, and which therefore
cansot be paid, can be in arrear—in other words, that a tax the
amount of which is fixed and whicl is imposed in July con Ye in
arrear in April; nor does the I6th section of the statute iv cur
judgment affect the construction of the covennnt.

The fact that the premises were astessed in February can makeo
oo difference. The assessment, ag respects veal property, is the
made provided for ascertaining the actual or yearly valae or ren-

smi thercof; unless it is followed by the imposition of a rate it
i ereates no liability in respect of which there can be arrears.
 None of the methods paiuted out by the statute for eoliecting
. and enforeing the payment of & rate cav apply uani it has been
; actually imiposed.

Appeal sllowed.

COMMOX PLEAS.

(Heported by B. C. Joxes, kaq, Barnsterat-Law, Reporter in the Court)

In RE TREMAYNE, AN ATTORNEY.

Atioritey=~Rall of crurbeRriking ofl

A certificate af tho clerk of the conrt to whick an attarney has leen struck off
the rolls, and on which the spplication under the rule of ¢ourt {8 waidy 1o ano-
ther court 10 have thesttornsy atrock off the rolls of that court, should shew
the 2rounds o which De was strack off the rolls of the tourt from which the
eerizficato aas grauted  The applicatum should siko be fur a rule to shew
cause sud should not bo moved for va the Jast day of term.

(C.TLE.T, 2 Vic)

On the last day of the term. We&regor produced a certificate,
signed by the clerk of the Crown and Pleas ot the Court of
Queen’s Beach (and verified by the seal of the .ourt), siating
that an attorney, on the twenty-seveath day of May, 1863, had,
by order of the Court of Queen’s Bench, been struck off the rol}
Ou this bo moved that the said atlor
aey be struck off 1he rolls of this counrt.

The rule of Queen's Bench or the subject referred to in Deaper's
Rules, p. 8, provides,  that whenever an atterney shall be struck
off the roll of nttorneys by order of the court, the clerk shall
forthwith certify such dismussal nnd tho grounds thereof expressed
in general torme under the seal of the court, and the court an say
similar certificate frow the Court of Chancery or the Court of
Common Pleas, of any attorney ov solicitor af either of the said
{ courts respectively, baving been struck off tho roll of sueh court,
shall thereupon take proceedings for striking such person, besng
eu attorney of this court, from the roll of attorneys, accord.ng to

the course and practice aud in tke manoer, and under hke cic-



