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RPORfTSi ANb NOTES~ OP CASE~S. 689

Ii<'ll, a1ho, thiat tie 1plainiffir,. were eutitled to ail order re-
straining the defelant4 frorn rniiuiig the cars upon their rail-
m~ay, except thcy wvt.re miil necordanee with the deteriniuation
of the engincer as to thue stÀnppitig place:s.

Laidlaw, K.C., and WV. IVesbill. K.C., for appellants. Fiel-
h rtoir, K.C., and W>. Johms ton, for respondeuts.

HIGH COURT 0F JUSTICE.

Meredith, C.J.C.P., 'MacMahon, Ji., Teetzel, J.] jOet. 1.

iMAI1oNEY V. U.\S'ADA FOUNDRY CiO.

J>rocc(l re- Th ird-party n ol ice!-HllipÂc ity ofac(n-n-
.reasonably delayinig plain ti/f.

Appeal froin judgînent. of Boyd, C., whei'eby lie reversed an
order of the Master in L'hambers, settiug amide n ex parte
order giving leave to serve ai third-î;arty notice iiu this action,

The action was broughit by the personal representative 'of
a person kifled while ln the enifloyinent of the defendants as
a conductor upon a train) eniffloyed by the latter in the creetion
of a bridge on thec line of a raiýlway in. course of emistruction.
The plaintiff alleged variotis aets of negligenee on the part
of the defendants. but flot ini respect to tic condition of the
track for wliceh the defendants wverc in nuo way responaible.
The defendants averred thait the whole enluse of the accident
%vas the condition of the track and wished to serve a third-party
notice un the railway coinpany, to whieh the plaintiff oL-jccted.

Held, that this w'as flot a proper case for a third-party notice,
hecaue-(1 according to the defeudants the aocident %vas
caused by the sub8iding of the track whieh was outside of their
eontrol, and so they were not liable. (2) l3csides this action
there were two other pending actions on behaîf of other work-
men killed or injured in the saie accident, aud it w'ould be ixnpro-
per that the third party shouild be subject to have any damAges for
which they were liable for beeaeh oÎ any warranty or under-
taking on their part to provide a sa-fe and sufficient track, as-
sessed piec--neal. (3) The plaintiff wotild be prejudiced and
unnecessarily delayed ini this rue, if the third-party mix ce were
allowed.

De-nison, for railway company. Fat herson, K.C., for defen-
dants. Pltelan, for plaintiff.


