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Foroijff conimission -Evidence of pOarly-
Atimony cinCiia rcdù.

There is no hard and fast rule as to the
granting or refusing of a foreign commission;
it is a matter c'f discretion; but in case of the
examination of a part>' being sought, the court
wil be more circunispect than in the case of
an ordinary wvitness. In an action of al;mony,
whcre there were allegations of crue1,y, and
the plaintiff had also instituted criminal pro-
ceedings for bigamy against the defendant,
who Ieft the jurisdiction and applied te be
examined abroad,

Be/d, that the defendant ivas a necessary
witness, and that the reason giveti by him for
nlot being . le to attend the trial, viz., that lie
was afraid to return to thse jurisdiction on
account of thse crirainal proceedings, %,as
sufficient, and a commission was ordered.

.J E. Hodgins, fcr the plaintiffl
Noyles, for thse defendant.

Iay 1, 1889.

Hold, also, that r' e property in the part of
thse iron whicli was not delivered to thse defend-
ants must be taken to remain in the plaintiffs;
for thse defendants had never exercised their
right to test it, and had refused to receîve it,
and unitil tested th'e plaintiffs could not com-
pel thse defendants to acccpt it.

Thse action was treated as one for the price
of iron which thse defendants accepted, and for
damages arising fromn their refusai to accept
the remainder; and, in accordance with tIse
findings of the jury, which in thse opinion of
the court were sustained by the evidence,
judgment was entered for thse plaintiffs for tIse
actual value of the part of the iro,ýn delivered
only (the damiages having been negatived by
the jury); and for thse defendants upon their
counter-claim for damages sustained from tIse
breach of contract other than by reason of tIse
inferior quality of the iron.

Robinson, Q.C., an~d Lash, Q.C., for thse
plaintiffs.

M&rfàthy, Q.C., Watson, and J. e1 Clark,
for the defendants.
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So/icdoar and c/icn-A uthority of .rolicilor Io
seille-- Varijation tif interpleader ordet.

A solictor retained to collect a debt is, îot

entitled to interplead without a further retainer
for that purpose, but being -,n retained, lie lias

ithe ordinary rights of solicitors as in other
contested cases.

And where solicitors properly represcnting
thse claimant and the execution creditors in Rnl

interplcader, made an arrangement by whisch
$441 of the dlaim made and provided for in
thse interpleader order %vas abandoned, and
the sheriff, ly thse direction and consent of
both solicitors, in good faith distributed $441
among thse creditors entitled, and paid only
thse balance into court, instead of the whole
proceeds of thse sale, as directed by thse inter-
pleader ord er, which was not amended.

Held, that thse solicitors had authority to
make such a variation of thse order, and tIse
sheriff was justifled in acting upon it ; and it
made no différence that the interpleader order
was a consent order, fer it was an interlocu-
tory order, and the variation did not affect
third parties.

Bain, Q.C., for the claimant.
H. . Scott, Q.C., for thse sheriff.
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Mi reJACKSON-MASSEYVv. CROOKSHAN KS,

IfnI-)eendapit qua execulae-SeT'rv,-e on

Held, that administration proceedinis takcn
against an infant co-exectitor without ho.
ing thse usual practice of serving the official

iguardian Nvere invalicl.
Thse provisions of thse rules and gencral

orders as to service in case of infancy apply,
%whcther the infant be a sole or- a joint defrcd
ant, and whether he bc sued personally or- ini a
representative capacity.

W. H. Blake, for tIse plaintiff.
J. Ho.rkin, Q.C., for thse infant.
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