
tihe mortgage back, the title to the mines and minerais had
been extinguished by the possession of M.Nurphy, who had
acquired as against Dodge a good tille to both. land and

minerais. If thre mines hiad been revested iii Dodge, silb-

sequent possession by Murphy of thre surface would nit
extinguish Dodge's titie to the mines: Seajnan v. Vawdrey,
16 Ves. 390; Smith v. Lloyd, 9 Ex. 562. But there îs nolli-
ing in the conveyance or circunistances which had the eff ect
of revesi ig the mines in I)odge, or which cari estop defend-
ants, ch-iming under Murphy, f rom, asserting iris title down
to 1884. When iDodge reserved thre mines, he reserved som,0 -

tlhing he hiad not got, and thre reservation did not operate as

a gyrant froin Murphy. The statemeut in the mortgage that

Murphy makes no dlaim to the mines, whatever its effeet
between the parties ini an action btcnthein and their

privies, and upon the mortgage, can have no effect in this

action. It is evidence merely for plaintiff, but lias been

shewn to incorrect: Carpentir v. Buller, 8 M. & W. 209;
Ex p. Morgan, 2 Ch. D. 89.

Appcal is allowed wîth costs and jndgrnent below reverseh1
with costs.

McWhinrey, iRidley, & Co., Toronto, solieitors for plain-

Watson, Smoke, & Smith, Toronto, solioitors for defenl-
ants.
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DIVISIONAL COURT.

MATTIIEWS v. MOODY.

Evidemwe:-Trial--J4r#-ReflQî of Trial jige u 8pft Adtnît

FvldiweNeWTrla1-Costs--Coftract-Rscl5ison Iof-Evtd£nly

in Support of-Butle 785.

Motion by defendants to set aside verdict and judgment
for plaintif! for $235 in an action for damages for breaeh'
of a warranty or -return of mrey paid, tried by IROBERTSON,

J., and a jury at Pembroke, and to dismias tire action or for

a incw trial. The warranty was upon the sale of a specille
&ricle, a hay press, by the defendants to the plaintiff
for $300. By the contract the -property in tire article

.was inot te pass untl payment in fu. Tire defendants fo00k
on account of the purchase price a pair of horses vaiued at
$235 and gave credit for the $65 balance. At the trial thc

d efendants asked for ýa nonsuit because the propcrty did n ot
pass.

A. B. Aylesworth, K.C., for defendants.
W. R1. White, K.C.. for plaintif[!.


