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iustituted for the purpose of making the deten-
dant achnowledge this riglit et passage, and
maintain the road lu good order, the _plaiutiff
claiming moreoyer £ 100 damages. The ser-
vitude was eshablished by the predecessors of
the parties te the action by notarial deed-
The defendaut deuied that there was any right
of passage. Hepleaded that ne itle bad been.
produced by plaiutiff ; that if the latter had
anyrigltat alllt was a&simple riglit of wayand lie, defendaut, had neyer opposed Ibis ni gh
of way. ' The Court declared that lb. servitude
exiohed, and ordered the defendaut te pay $10
damages.-

DUVAL, C. J., said the evidence was very
positive in favor of plaintiff as 10 the condition
of the road. Il was in very bad order. The
Court was aIse of opinion that plaintiff pos-
seosed the riglit cf passage, and that defendant
was bound te keep the road lu order, which, lie
had neglected ho do.

Juidgment confiruied unanimously.
Doutre & Deutre for Appellant ; Senécal,

Ryauî & DeBellefeuille for Respondent.
MOnRMON et ai. (defendauts lu the Court

below), appellants ; and DucfiAReu (plaintiff
lu the Court below), reopondent.

A question as te plaintif'.é liabllîy for deteriora-tionset a Vhurchenstrcted by him. bld. that thedefendante, by receling the work over, liad exouer-ated the p'atnttff (rem ail llabllity, except the llabllitywhich by iaw attached te bim se architect and under-taker ; aud that the defendants hsd falled te pravethe existence of any vice du mli or of congtruction ferwhlch lte piatntiff could be h.ld hiable as sunch archi-tect or undertoker.
This was an appeal from. a judgmenl of the

Superior Court, 3Oth April, 1864. The plaintiff
elaimed £306 due nder a coutract. The de-
fendants were the syndics duly elected ho
ouperiutend the construction of a church and
oacrioty in the parioli cf St. Gabriel de Bran-
don, and they contracted with plaintiff, 29th
Mardi, J@55, te erect certain buildings 10 b.
completed 251h December, 1856. The _prie
was £1893-10, payable iu luatalments. Wheu
the work was llnished, 251h Auguot, 1858, ex-
perts were named by the parties ho examine it,
and ou their report, the church and oacrishy
were accepted sud taken ever, aud the contrac-
ter absolved from, further liabulihy, wihh the ex-
ce ptien cf the guarantee of heu years, or his
lia ility as architeet aud undertaker. The
sZndies afterwards, however, refused te meet

teinstalments as tiey came due, allegiug
that they had subsequeutly discovered defecho
lu tbe building, that liere were varions cracks
and fissures in the walls, which, they said were
caused by the improper construction cf the
foundahion; that there were holes in the belfry
wiicb aillowed the onew aud ramn ho penetrate ;
that part of one of the walls cf the sacristy was
on the point cf falliug, &c., aud they claimed
£2,000 damages as a set off te plainhifs de-
mand. The pleas cf defendant were dismissed
lu the Court telow by Mr. Justice Smith, aud
.Judgmeut given lu plaintie favor. The de-
fendauto appealed.

DUVAL, C. J., oaid the Court was cf opiniou
that the Judment cf the Court below was
qiîte r it. -.wo persou. b.d mnade aà careful

examination of the building, and were of opin-
ion that the defects compIained of could have
bcen remedied at fir8t for a few dollars. No Ob-
jection was made by defendants thula Ion~
time after. The contractor had doue his worf
properly, and fuliilled the contract.

Judgment confirmed unanimously.
Lafrenaye and Armstrong for Appellants;

Rouer Roy, Q. C., for Respondent.
MÂRTIN et ai., (defendanto in the Court

below), appellants; and MAcFAELANE, (plain-
tiff iu the Court below), respondent.An action for the amnounit orfa note civen in OZceuof the amount of romposition. The defendanigpleaded, by exception peremptoire, that th. notewas given before thie composition notes and wasg Poot-dateu by plaintîff .sud that if it were paid, the plain-tiff would receive more thn the other creditors. field,that this plea wam ne snswer to tne action.

This was an appeal fromn a judgment ren-
dered by the Superior Court ah Montreal on the
31lst May 1864, condern'nn the defendauho hopay the lati thIsm f$ 193.48, amount of
a note baring date lot February 1862, payable
21 mouthu after date. The defendants pleaded
specially that by notarial deed dated lot Feb.
1862, they made an arrangement with their
creditors, including the plaintiff, by which thr
agreed to compound for ten shillings in the 2
That at the date of this composition, plaintiff
was in possession of the note oued ou,
which hoe had postdated. That if this
note wvere paid the plaintiff would receive
more than the other creditors, and equality lie-
tween thein would be destroyed. For these
reasons the defendants prayed for the dis-
mussai of the action.

Judgmnent was reudered by Mr.- Justice Smith
condemniug the defendauts to pay the amnount
on the following grounids: lot, that defendants
had failed to prove that the note oued ou waas
given ho plaintiff before the executien of the
deed of composition; and 2nd because de.
fendants had not set up) any agreement byplaintiff 10 take the note with the fraudulent
intention of iuducing the otxer creditors te
sign the deed of composition, but hhey oimply
stated that plaintiff thereby received more than
the other creditors, which was no answer te
the action.

DUVAL, C. J., oaid the peremptory excep-
tion was no answer to the action. There wue
an important omission to allege fraudulent lu-
lent. On this principle, they held 1h. judg-
ment of the Superior Court 10 lie correct.

Judgment confirmed uuauimously.
C. & F. -X. Archambault for Appellanto ; S.

Bethune, Q C., for Respoudeut.
flovE (defendant iu the Court helow), Ap.

p ellaut; and MCDONALD et al (plaintifs$ in, %?,à
Court below), Respondeuts.
UBcLD-That the endoraer 'of a promisory note,tonderlng the amnout to t he payee, doens not require,and cannot demaud any opeciai subrogcationî, beide,the surrender ef the note. j'urther, that tke endorsercannot throw upon the payee reftieing tendler of theamnout, the liabiIity for the maker's tusoirnj ulogis he bave renewed the tender enju8tice. C n
This was an appeal fromn a judgmient of the

Superior Court at St. Johns, luthe district ef
Iberville, 211h Nov., 1863, condemniug the de-
fendant te pay plaintiff. the mum of £100, with
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