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that ho was probably about to crow the track or would approach
* dnngeroualy near to it, and saw this far enough away to have

reduced t.he speed of the car or even to have stopped it, before
reching the spot where the dect-med would enter the track or
approach dangerousy near to it, it was his duty to, bave done
wha±ever was then ini bis .power to so manage the car as to avoid

s injuring him."
t Mr. Justice Garrow, en the other hand, re-states the doctrine

of pararnount right thus: "They (that is the railway com.pany)
were flot bound to slow down until it became apparent that the
da-ceased bad resolved at ail hazards to, cros. " It is to be oh-
served thst this decision whieh wae handed down in June, 1908,
follov.ed in point of tiîne the judgment cf the Judicial Commit-
tee in the King case which was handed down ini 3arch, 1908.

The O Leary case went to the Supr>,n Court of Canada
where again it lad the riisfortune to divide the court equally,
with the resuit. under a rule of that court, that it was not re-
ported.

It ;s sometimes said thât where the accident is ffe resuit
*of iht- ~joint negligence of the plaintiff and the defendant

there caui be no reeovery. '2' B ut as pointed out by the Chan-
cellor in the Joites case, the cases in which that doctrine is pro-
perly appiieable are -those ini which there were concurrent auîd
siînultaneous negligences of equai character by both parties in
which the defendants had no possible opportunity of avoiding
the consequences of the plaintef's carelcsane&-s." Sucli were the
facts in the Eiiglish case alreadv -?ited" and in the Omni"us

tcase,,, whîch is always cited in support of the proposition that

i4' Ithere can be no recovery whcre the negligences of the parties are
j equal, concurrent and aimultancous.

4; IIn t.he Herron case2l'INMr. Justice Hodgins coutra.3ta the view
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