R e Y Prii

L S L

136 CANADA LAW JOURNAL.

i.c., the lie of the ground, the narrowing of the road, ete., either
that he was probably about to eroes the track or would approach
dangerously near to it, and saw this far enough away to have
reduced che speed of the ear or even to have stopped it, before
reaching the spot where the deeceased would enter the track or
approach dangerously near to it, it was hig duty to have done
whatever was then in his power to so manage the car as to avoid
injuring him ”’

Mr. Justice Garrow, on the other hand, re-states the doctrine
of paramount right thus: ‘“They (that is the railway company)
were not bound to slow down until it became apparent that the
deceased had resolved at all hazards to cross.”” It is to be ob-
served that this decision which wag handed down in June, 1908,
followed in point of time the judgment cf the Judicial Commit-
tee in the King case which was handed down in March, 1908.

The O 'Leary case went to the Suprem.c Court of Canada
where again it had the misfortune to divide the court equally,
with the result, under a rule of that court, that it was not re-
ported.

{t is sometimes sald that where the accident is ihe result
of the '"joint negligence of the plaintiff and the defendant
there can be no recovery.”® DBut as pointed out by the Chan-
cellor in the Jones case, the cases in which that doetrine is pro-
perly appiicable are *‘those In which there were concurrent and
simultaneous negligences of equal character by botk parties in
which the defendants had no possible opportunity of avoiding
the consequences of the plaintiff’s carelessness.’”” Such were the
facts in the English case already -ited®? and in the Ommnitus
case,** which is always cited in support of the proposition that
there can be no recovery where the negligences of the parties are
equal, concurrent arnd simultaneous.

In the Herron case®* Mr. Justice Hodgins coutrasts the view
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