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before it was produced ta tise witnesses." That
case went oui appeal before tise Privy Council,
4 Mioo. P. C. C. 26s5. The judgment given le 0ee
of 'a court deserving the isigist possqible consi d-
eration. for if was coniposed of tise Lord Chsan-
cellor (Lord Lyndiasurt), Lord Broigban, Lord
lienruan, Lord AIinger. Lord Campisell, Mr.
Baron Parko, tie Vice-Chancelier Knight-Bruce,
and Dr. Lushington. As thsi judgmerit ie short,
1 will read if iii its entiroty: "In this case we
do flot thiuk it necosssry te decide tise question
oc to wis' tier or net tie instrument is signed
isefore the wituesees were etilled in .but, asý,u-
min, tiot, it was sigurd isy deceased before the
wilnesses sere called in, we are of opinion that
thes mers' circnstacec of calliug in Witnees to
ai gn, avitiiet givinig thora cny explanation of' thse
in-ýtrunent sisoy are signing, dors uot affinnt ta
u aickioewledgtnent of' tise signature by a testa-

1or Wr are ail of opinion tirt tise instrument
iras not signed in the presence of the witnrsses.
The cacýe tehicis have bren referred ta under tbe
nid laie, Wr tisink do not apply. We affirin the
sentence of thse court belair, and give carte, botis
boere and beloir, out of' the estate," That deci-
Sion serins te set rit rest any doult viui migist
have arison ln consoquence of tise jndgment in
thse case of l'a the r9ood8 of Z'lsompson ; it was
the dondson of a rourt of appeail in 1844, and
tisis court is borind by It.

1n tise proscrit rase there iras no evidence
wisatever as tb wbetiser tise signature of' thse tes-
tatose wasprr thse paper eit tise tiras of tise attes-
tatin, and even bcd it iseen tisere, tbe fart tisat
tise sitnrsees were merely calied in ta make
tiroir marks iritisout eny explanation boîing giron
of tise nature of tise documient, is snificiont, ne-
oerliiig ta tire judgraont uf tise Privy Ceuncil i0

Voait v &'esge, ta show thatt there ires not a
due icknosrlrdgraent of hie signature by the

1 arust. tiserefere, hoid tiret the viii ores not
duty sxecnted.
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WVlio seasld ta' neq7igence for tise issrps r! serine prsoerty.
wsail ast be for tbe paspose of sosing huisse Il/r.

1. Beid, ihat e perron voluntarily placing hiraseif, for thse
proetsien aof preperty niereiy, in a position et danger,
le iiegigeiit, socas ta, pretide hie recovery for sny le-
jury se reeied, but tlsrt it s etheririse when sirl an
exposire jr fur thse purpase ef ras ing linuno lifs, and it
is for the jury o eay iii suris cases whtîier thre conduot

'If tie jsarfy iiojured is to tas deessird ras ansd reekiesa.
Vie piaintitfs sotestate seesos c sissali eliild on the

tra.irk ai tio defesidants' railroasl, and e train swiftly
eppi oaeiîng, so tisat tise child weisid be sliist inatantiy
cshied, urîlss an iiiimediste effort was mode ta rave
it, andi in tise susiden exigency of the occasion, wrsing
ta sive tise chilsi, and surcceding, tuai bis accu lite by
We.ig rosi ovoi by tlie train,

1r> Is tiat Iria volntariiy spsiig iinseit ta tise danger
"oîr tise poîpose of' saving tise cliid's lite ws's neot, as a
nistter oft laie, negligense os lis part, precluding a
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dIspeial froii tise judgment of tise late general
ter ni of thse Supreme Court, in tise second judi-

ciel district, alfsrraing a jndgrnient for tise plain-
tiff in tise ciîy court of Bi ooklyn, apon e verdict
of' e jury. Action ln tise rîty court of Brooklyn,
by tise pleintîi'f, irs administratrix of ber bus-
b sud, Hienry Erkert, deceaeed, ta recever dam-
aer for tbe deesîs of tise intestatte, canard as
ailleed by tise icsrligerice of tise defeodssnts, lisir
servante and agents, in tise cendnct and rnning
of a train of crs over their road. Tise rase, ae
madle by tise plaintif]', iras tisat tise deeed
recaived an irjury fiovr a locomotive engine o]'
tise defeîîdcîtý, wirnci resnlted la bis deatis, du
tise 215ti day of Noveraber, 1867, iminer tise foi-
lowing circumstancsle:

Rie was standing, in tise etternoonm of tise day
rnemod, in conversation cstis ansîther persan,
aibont fifty fret froro tise defendants' track, in
East Noew York, as as train of cars iras cnsug
lu frorir Jeacaica, et a rate of' speed estiinsted
hy tise piaintiff's iritnesses eit frota twelve ta
tsventy miles per isour. Tise pliitiffs sent-
raeses boesrd ao signal eitiser frosa tise wviistir
or tise bell uipou tise englune. Tire englue wane
constructed to mun eitiser wey iritissnt turuing,
end it ores thon rumnig iseekorrd, wcitIf tise
coor-cetcher next tise train it iras drarcing, ansd
nef ling lu front te remave obstacles fronr tise
treck. Tise dlaim o]' tise plaintif]' was tisat tise
evidence antisorized tise jnry ta find tisat tise
sperd of tise train iras irupraper and DegligeBt
in tisat particular place, it being a thickly popu-
latrd neigisborisoad, and eue of tise stations of
tise raad.

Tise evideaice an tise part of' tise plaintif]' aiso
sisowed that, e cbuld tisree or four yearâ old iras
Sitting or standing ripon tise track o]' tise defen-
dents' road as tise train of cars iras approacising,
aud cees hable ta o rn er if flot remoed,
and lise deceed, seeing tise danger o]' tise clsild,
ran ta it, and, Seiziug it, tisrew it clesîr of tise
track on tise side opposite ta tisat fs'otn whiicis ho
erme; but continuing arrose tise trnolr isinfif
ores strnck isy tise Step or came part o]' tise loco-
motive or tendes, tisrown demn, and received in-
jardes tram. whicislho died tise Saims aiglis.

Tise evidence on tise part of tise defondant
tended1 ta prove tiret tise cars were beitsg run at
a very ruoderate sperd, net aver cocon or eigist
miles per beur, tisat tise signais reqnired by lest
orere givets. atnd tiret tise cid secs not on tise
track over whiicis tise cars orere pessing, but on
a $ide track neer tise main track.

Sa fer as there oes auy confliet of' evidencri
or question of fart, tise questions orere subusitted
te tise jury. At tire close of tise plinitiff's case,
tise cousisel for the defendante uroved for a non-
suit, upon tise grssund tiset if appeared tisat tise
negligence of tise deceased bcd cantributrd te tise
injury, tise motion was denird and an exception
triken. Atter tise evidence was all in, thre judge
ores reqssested by tise conresel for tise detendîruts,
to charge tise jury, in different formes, tiset if tise
deceaed voluritarily plaed iiseif' in peril fromr
whicis ho received tise iiijnry, ta save tise cisild,
cçiesises tise clsild ceses or ores net in danger, the
plaisstiff couldï net rerever. AIl tise roqurete
orere refnsed end exceptions taken, and tise
question orbetiier tise negligesice cf tise intestgste
coritributed to tise accident ores suisnitted te tise
jury. Tisejury founid e verdict f'or tise pissintiti,

[VOL. VII., N. S-253


