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It was proved by the evidence of the plaintiff’s
Witnesses that it had been agreed at a general
meeting of the subseribers to build the rectory
first, and that the list was intended to form
part of the fund intended for the building of the
church and rectory, and that the rest of the
I{IODey required was to be raised in other ways.
’Ufe defendant was proved to have been present at
this mecting. A number of the other subscribers
had paid their subscripitons.

No evidence was_given on behalf of defendant,
A nonsuit was asked for,which however was not
granted, but leave was reserved to move ia term
It was left to the jury to say whether the promis(;
was obtained in good faith, and whether the posi-
tion of refusing to pay was or was not only
afterwards assumed by the defendant, and that

a8 blpding if there was a part
of it, with the defendant's knowl-

: :dgei And some other observations were made
. 0 the jury, which sufficiently appear in the
‘ judgment.
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A verdict was found for the plaintiff.
Cameron, in October term, obtained a rule pisi
to enter & nonsuit pursuant to the leave reserved
on the following grounds: ’
. Ist. That the promise set out in the declaration
18 nudum pactum, and not enforceable at law.
2n.d. That the consideration and contract set
out in the declaration is not stated or proved in
the evidence. The allegation in the declaration
i8, that in consideration that Watson and others
would severally subseribe gnd promise the de-
pay to the plainti
do]]m—s each, for the puﬁ-pose‘ ﬁ;f Ofkl)(‘%mgil:lﬂgdl‘:g
prsc.opﬂl church and rectory, the defendant
&romlsed to pay him one hundred dollars for
rat purpose, whereas, in fact, the promise (if
gpy} proved by the plaintiff was a separate and
distinct promise, by each of the persons named
in the declaration to the plaintiff, to pay him the
sum of one hundred dollars each, and not a

romi
sllege?f by one of them to pay the plaintiff, as is

3rd. That there is no evyj i
that the plaintiff incurrede;]r(ll;nl?ssoiragn{m‘:md
or subjected himself to any charge or obli n.tilge’
at the instance of the defendant with res ge t to
thitshubjlect matter of the suit, pect to

. That the written or printed
Produced by plaintiff on the triﬁl does [:!;!tnt;'::t
tain the declaration, and that no other evidenc;
;vis or could be given to sustain such declaration
I at lu{ fact the oral evidence offered and givel;
n{ é)u::l:mﬂ' c!ear)y‘ established that there was
Promit cor‘\‘sxdemtxon for defendant’'s alleged

Bih Tt;]sa: alt set out in the declaration.
that the buildg alntiff's evidence clearly proved
considorans 1}‘8 8 church and rectory, was the
named in t:e s(:t‘;dz‘;;?;l.r;it%fendam, and Others
She awount set opposite to tll?:i’rlt)::t:talsed tg x;lay
in fact no church was built nor even ommoncel.
and that the huilding of such o °°"}:me°°ed’
condition precedent to the defendu at's beins
called on to pay any sum. #nvs being

6th. Or why there should

. not be g n 3

:litzlhout costs, or with costs to abide th::vterxlltl

g © grounds, that the verdict is coutrary to la ‘
evidence, and for misdirection. v

T. Cameron cited Jf

B, : A e orrow v. Butt,

9167'38'5', Neill v. Ratcliffe, 15 Ad. & EI? %g
3 Street v, Blay, 2 B. & Ad. 456 : B;; v

anluven, 14 U.C.C! P. 414; Sinclair v, Bfforze:;

9B. & C.92; Reid v. Runn, 10 B. & C. 438;
Elliott v. Hewitt, 11 U. C. Q B. 292; Cutter v.

ada s

Poweil, 6 T. R. 320 ; 2 Smith’s L. C. 9.

McDermott shewed cause, citing Elliolt v,
Hewitt, 11U, C. Q. B. 292 ; Taylor on Evidence,
1570 ; Chitty on Contracts, 47. Ile contended
that the evidence was not wrongly received and
that the contract was complete in its inception.

Cooper, Co. J.—The misdirection, as stated,
was this. That the jury had been told, that if
defendant’s conduct was such as to lead them to
believe that the defendant sanctioned the build-
ing of a rectory first, then they might fied for
the plaintiff ; whereas this was not part of the
issue, nor in any way in question.

1did charge to that effect, and am still of
opinion that it was a proper Wway of putting the
case to the jury. .

Again, that the Judge told the jury that if the
defendant’s conduct was not such as to put the
plaintiff on his guard, that if both buildings were
not completed he would not pay; then they
might find for the plaintiff.

Some observations of this kind were made in
the course of the charge, and I still thiok they
were fully warranted, if, as I shall have occasion
to observe, the part performance of the intended
copsideration has any thing to do with the ques-
tion of the defendant’s respounsibility.

It is further objected, that the jury should
have been charged that ¢ if defendant subscribed
for building a church and rectory, and if the
church was not built, nor commenced, nor any
liabilities incurred on account of it, to find the
issue on the second plea in favor of defendant.”

I did charge somewhat to the effect which the
learned ¢ounsel contends I should have done,
aud distinguished the issues, leaving the jury to
take their own course, and expected a verdict on
that issue for the defendant ; but the issue does
not go to the whole cause of action, and the
verdict the other way would only affect th
question of costs, and I do not feel at liberty to
grant a new trial oa that ground alone. The
counsel on both sides do not appear inclined to
consent to any alteration of the verdict, and, if
my judgment is correct, it must stand or fall as
it'is, upon all the issues, and an alteration of
the verdict on the one issue is not asked for
by the rule. .

Again, it is contended that the jury should
have been told, that if defendant subscribed for
the purpose of building & church and rectory,
and if the plaintiff and others, without defendant’s
sanction, agreed to apply the first $2 400 sub-
scribed towards building a rectory, then, if the
church was not commenced, nor any liabilities
incurred on account of it, to fiad the third
plea for the defendant,

It was pot at all necessary to charge the jury
in that way, unless the law is such that the de-
fendant is entitled to have the first part of his
rule, for the entry of his nonsuit, made absolute,

The declaration states, that ¢ in consideration
that Jas. Watson, Thomas B. VanEvery, Charles
Warr, and other persons, would severally sub-
seribe and promise the defendant to pay to the
plaintiff, &c., &c., &c., for the purpose of build-
ing an Episcopal church and rectory in the town
of Goderich.” The defendant promised to pay,
and the declaration goes on to aver that all thingg
necessary were done to entitle the plaintiff to re-



