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Il was proved by the evidence of tie piaintiff's
wituesses that it iad becu agreed at a general
meeting of the subscribers to build tbe rectory
first, and that tie list was iutended to forin
part of the fuInd inteuded for the building of the
churchi and rectory, and that tbe rest of bbe
ltlOney required wss bo be raised in other ways.
The defendaut was proved to have been present at
this meeting. A number of the otber subscribers
had paid their suiscripitons.

No evidence was given on bebaif of defendant.
A nonsuit was askedt for,which lîowever was not
grauîed, but, leave ivas reserved tb nove lu termn.
It wassleft to the jury to say whetber the promise
wss obtained lu goodl faith, and wietlier the posi-
tion uf refusing to pay Wýas or was flot oniy
afterwards assumed iy the defeudatît, aud that
tbe promîise was binding if there was a part
performaqnce of it, with tie defendsnt's knowl-
edge. And some other observations were made
to thc jury, 'wiici sufficiently appear in tie
judgnmeut. A verdict was fouud for the plaintiff.

Carneron, in October term, obtained a mule Dibi
to enter a nonsuit pursuait to tie leave reserved,
on tie foiiowiug grounds:

lst. Vinat tie pi-omise set ont in tie declaration
is nuduni pactuin, sud flot enforceable ut law.

2nd. That tie consideration and contract set
ont in the declaration is flot stated or proved in
tie evidence. The shiegation lu bte deciaration
is, tiat in consideratio in thit %Vatson and otiers
would severaiiy bubscribe sud promise tie de-
fendant to pay to tie plaintiff one bundred
dollars oi for tbe purpose of building au
E'picopail chuici and rectory, tie defendant
prornised to pay hlmn one hundred dollars for
that purpose, whereas, lu fact, tie promise (if
any) proved by the plaintiff was a separate aud
distinct promise, by each of the persons named
lu the deelaration to the plaintiff, bu psy hlm the
sun uf one hnndred dollars eaci, and flot apromise by one of thons to pay tic plaintif, s iealleged.

3rd. That tbere fil no evidence of any kind
that tie plaintiff incnrredl any loss or damage,or suhjected iimself to any. charge or obligation,at the instance of thbe (lefend(ant,witi respect to
tie subject niatter of tie suit,

4th. Vint tie written or printed coubract
produced by plaintiff on tie trial does flot sus-
tain the declaration, and tint no otier evideuce
was or could be griven to sustain suchi declaratin.
Tiat lu tact l1ieoral evidence offered sud given
by plaintiff clearly establisîîe,î tiat tiere was
nRo Such consideration for defeudaut's allegedpromise as that set ont lu tbe declaration.

5th. Tiat plaintif'5s evideuce clearly provedthat tie building a churci aud rectory, was tieconsideration for wiich defendant, aud others
named 'l lie said, declaration, promised to pay
tie ainounit set Opposite to thei use, u t
lu facî no cburch was built nor eveu commeuced,
aud tijat the building of sncb1 church wss aCondition precedeut to tie defeudant's beingcalled ou to pay any suns.

6th. Or Why there shonli n be a new trial
WithOnî costs, or with cosbs bo abide tie eveut,ou, the gronds, that the verdict is coutrsry lu lawand evideuce, sud for mi;direction.

MmI. Camneron cited Morrow v. Butt, 8 E. &B. 738; Yi Ratc«ffeý 15 Ad. & Ehl., N ..916; S'treet y. Bly 2 B. & Ad. 4,56 ; Baker v.Yanluven, 14 U.C.C. P. 414 ; Sinclair V. Bowle8,

9 B. & C. 92; Reid v. Rann, 10 B. & C. 438;
Elliott v. Ilewift, Il U. C. Q B. 292; C'utter v.
Powetl, 6 T. R. 320; 2 Smith's L. C. 9.

McDermott shewed cause, citing E/hio/t v.
Ileitit, 1l U. C. Q. B. 292) ; Taylor on Evidence,
1570 ; Cbitty on Contracts, 47. 1ke conitrded
that the evidence was flot wrongly received ani
that the contract was complete in its inception.

COOPER~, Co. J -The 'niedirection, as stated,
was this. That the jury had been told, that if
defendaflt'5 conduct was such as to lead tbem to
believe that the defendant sanctioned the build-
ing of a rectory first, then they might find for
the plaintiff; wbereas this was flot part of the
issue, nor in any way in question.

i did charge to that etl'ect, and arn stili of
opinion that it was a proper way of putting the
case to the jury.

Again, that the Judge told the jury that if the
defendant's conduct was not such as to put the
plaintiff on bis guard, that if both buildings were
flot coinpleted he would flot pay; then they
migit fiud for the plaintiff.

Some observations of this kind were made lu
the course of the charge, and 1 stili think they
were fully warranted, if, as 1 shall have occasion
to observe, the part performance of thc intended
coosideration bas any thing to do with lthe ques-
tion of tie defendant's responsibility.

Lt is further objected, tiat the jury shiould
have been charged that "lif defendant subscrlbed
for building a cburch aud rectory, and if tie
ciurch was not built, nor commenced, nor auy
liabilities incurred on accounit of it, to find tie
issue on tie second plea, in fîîvor of del'end;int."

I did charge somewiat to the effeet which. the
learned counsel contends 1 sionld bave done,
aud distinguished tie issues, leaviug the jury to
take their owu course, and expected a verdict on
that issue for the defeudant ; but the issue does
flot go to the whole cause of action, and the
verdict thechter way would only affect thi
question of costs, and I do flot feel at liberty to
grant a new trial on that ground alone. The
counsel on both silos do not appear inclinedl to
consent to any alteration of the verdict, and, if
rny judgl(ment is correct, it must stand or fa!l as
il is, upon ail the issues, and au alteration of
tic verdict ou the one issue is tiot asked for
by the mile.

Again, it is contended that the jury siould
have been told, that if defendaut suhscribed for
the purpose of building a cburch and rectory,
and if the plaintiff aud others, without defonilant's
sanction, agreed to apply the first $2,400 -ub-
scribed towards building a rectory, tien, if the
ciurch was not commenced, tior any liabilities
incurred on account of it, to fitud the third
pies for tie defendatit.

Lt wss not nt ail necessary to charge tie jury
lu that way, uniess the iaw is sucb t-hat tie de-
fendant is entitled to have the first part of his
rule, for tic entry of hie nousuit, made absolute.

T he declaration states, tiat Ilin consideration
tiat Jas. Watson, Thomas B. VsuEvery, Charles
Wair, sud other persons, would severally sub-
scribe sud promise the defeudaut to pay to tie
plaintiff, &o., &o., &c., for the purpose of build-
ing an Episoopal church and reoîory in the town
of Goderich."1 Tic defeudaut promised to pay,
sud tie declaration goes ou to aver that ail tigs
necessary were doue to entitie the plaintiff to re-
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