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COURT OF REVIEW.
MonTreAL, May 31, 1882.
Jonnson, Torrance & RanviLLe, JJ.

. {From 8. (., Beanharnois.

o Bournon v. Prearn et al.
edure(. ¢, P, V18— Furnishing correct copy

Jomx of writ o defendant.

thig c&:()"’ J. There are several defendants in
e, and among them two who appeared
. ‘::ﬁ“ded‘exceptions a la forme grounded on
T egation that true copics of the writ of
equiregsbhad not been s?wed upon them as
COurge 1, ¥ law. The writ was signed in due
COpte 4 ¥ Mr. Baudry, the Prothonotary,and the
5w erved upon these two excipicnt defend-
¢re certified by the plaintiff’s attorney;
not € Certified that the writ had been signed
the Dl)x; ith? Prothonotary, but by Mr. Brossoit,
erveq nt{ff’s attorney, that is to say, the copies
mssoit’:‘a‘d on the face of them «“signed, T.
Plaintiff ’s attorney,” instead of “sign-
‘"lle.thU. .Baudry, Prothonotary;” and then
Ying :’Blgnature of the plaintiff’s attorney,
Courg, .:mt was a true copy, whereas, and of
n ;il was not true that the original writ had
gned by the plaintiff's attorney, for it
pm;:s & matter of course, been signed by the
Ohotary ; und Her Majesty's writ could
one ea's‘;e issued from her Court signed by any-
fendants' So the extent to which these two de-
i could possibly be misled or misinform-
of the nof, Tf‘ach to the body or to the exigency
Writ itself, but only to the fact as to who
wis - C Person who had signed the original
hether such an evident and insignifi-
ces ;take as this could, under any circum-
the for:me successfully set up by exception to
OWeve ’ .the Court will not now discuss,
ar a"th_ls may be, the plaintiff came for-
lst, tond in one case made two motions:
ang Becbe allowed to serve a correct copy,
o _in(’ndly, to correct and amend the
cag the copy served. In the second
Which ihmOVed only to correct the copy in
e jug € error as to the name had been made.
the gment of the Court in the cases of both
¢fendants maintained the exceptions, and
the plaintifi's motions ; and the plaintiff
©8 a8 well against the judgments which
© effect of dismissing her action, as
t the interlocutory judgments on the

B0t s

dellied
ingos

motions. The judgment which maintained
the exceptions and dismissed the action, was
of course a final judgment, and brings before
us the incident of the motions to amend and to
serve correct copies.

We are unanimously of opinion to reverse
these final judgments, and also the interlocu-
tories, and to grant the motions of the plaintift.
We consider Art. 118 of the Code of Procedure
decisive of the whole matter : « If the copy of
the writ or declaration is incorrect, or different
from the original, the plaintiff may, upon leave
of the Coart, and on payment of costs, furnish
the defendant with a correct copy.” This is
precisely what the plaintiff did here, and his
motions ought, in our opinion, to have been
allowed. There is a case mentioned in the
3rd vol. Rev. de Leg., Montmigny v. Tappin, de-
c¢ided in the K. B, A.D. 1820, in which it was
held that if the defendant appears, the non-
gervice of the copy of the declaration will only
authorize the defendant to move for a copy,
and the right to plead should date from the
gervice of such copy. I can find no full report
of that casc ; but it is cited in the note to Art.
118 in Mr. Foran's Code de Procedure, and also
in Stephens’ digest; and the reason of that
decision would seem to apply here. We were
appealed to by the learned counsel for these
two defendants to preserve intact a strict and
unreasoning adherence to forms which he
assured us prevailed in his district. We are
not aware that the practice in that district is in
this respect different from any other of the dis-
tricts included for purpuses of revicw in the
District of Montreal. We¢ take this case as if
it had occurred in Montreal, and we apply
to it the principles laid down by Pigeau,
Proc. Civ. du Chatelet, vol. 1, p. 161. We
have to consider the abuses known to have
arisen from delays thus obtained, and which
may in some instances cven cause the ac-
quisition of prescription. We adopt Pigeau’s
language, and we say that it is the « impossibi-
lité de répondre qui est le seul motif que les or-
donnances supposent & celui qui argumente d'une
nullitr.,”  We find also under the Louisiana
Code, that in amendments which are merely

formal, the defendant is not allowed further
time to answer.

Judgment reversed, and plaintifPs motions
granted; costs in both Courts against defen-
dants.

T. Brossoit for the plaintiff.
L. A. Seers for the defendant.



