August, 1864.]

LAW JOURNAL.

Bu long = 11 §s 1ot used uy a protect noand means of dehiy, or |

the breach of *t by the phaintiffe, can be to the other reditors '
If tney ennnot complauin of tlis friendly or preferentinl judzment
(ond I think they canunot), they cannot compliin either that a8
fraudalent bargnin made hetween the plaintitfs and the defendant |
a3 to the made in which this judgment thould te denlt with, has |

not heen carried out by the plaintiffs, but is so conducted as any |

judgment fairly obtnived ought to be conducted, by beiug prowptly

enforced  The fuilure to keep this improper bargain, to the pre-
Judice of the defendant’s othier creditory. iy n mntter solely between
the pbuntiffs and the defendant, with which the otber creditors
ha' e nothing whatever to do,

It does not appenr that this applicant will not be satizfied out
of 1he defendunt’s gouds ad it dishmetly nppears he is not hkely
to lace. when he «till holds in lny hands the property which he :
sold to the defendant fur %1 800 for a little more than one half
that sum, having alrendy been paid the difference betwe~: this
Jarger claim and the amount of hix judgment.

Rule dischnrged, without costs.

COMMON LAW CHAMBERS.

(Reported by Rosear A. Hargisox, EsQ. Barrister-at-Law.)

SonMERs v. CARTER
Sreurity far costs—Tirte for apphoation.

Whereappearanco was ¢« ntered on 13th September, 1862 deddamtion £lad on 29th
of st month ¢rde ¢ for recurity for cost« ohitnined on T1h Verote r W2, onthe
grourd that 1annf had 11t C~hinda, that order tescinded b 10ih March, 1863
on the crontd ot T retura Phaiunff agaio left Cavada fn Octoter 1893 An
apphovion oede it Manh 1864 tor # curity fior conta, was held not to b tan
Inte. theny betng Aothing to shew alen defendant fiiot had uotios cf plantity
lear i0y 10 Uctubes, 16L8. or vhint be d-f-tdant had taked noy steps in the cause,
butwecn that date sud the date of hw apptication.

(Chambers, March 30th, 1864.)

Thiz was a summons calling upon plaintiff to shew cause why
all the proceedings in the cause should not be stayed, until security
for costs were given by plaintiff to defendant,

Qu 13th September, 1862, the defendant entered his appearance.

On 29th of same month, declaration was filed.

On 7th October, 1862, defendant obtained an order for security
for costs, on the ground that plaintiff’ bad left Upper Canada, and
was resident in t%e State of Michigan,

On 9th of the same wonth, the order for security for costs was
served.

On 11th March, 1863, the defendant upon av affidavit, that dm-'mﬁ !
the month of October preceding he had returned to Canada, and

was at the time of the application, residing in the Township of |
Norwich, in the County of Oxford, a3 his usual and permancnt
place of residence, obtained an order rescinding the order of 7th
Qctober, 1862, directing security for costs to be given,

In October, 1863, plaintiffl again returned to the United States
of America, there to reside.

On 21st March, 1864. notice of trial was served for the then
coming assizes, to be holden on 3uth of same month, in and for the
County of Oxford.

On 24th March, the affidavits were sworn on which to apply for
a second order for security for costs.

On 26th of same month, the summons was granted.

There was nothing to shew either when the pleas were filed, or
when issue was joined in the cause,

S Rickards, Q.C., for defendant.

W. Freeland, for plaintiff.

Drarer, C. J.—The only objection I see tothe defendant’s appli-
cation, is apparent delay. Flaintiff left Canada in October, 1863—

- this application is just made. It is not shewn that defendant only

recently discovered that plaintiff had gone; but this case differs
fremany that 1 can find. ‘The defendantapplied carly. and obtained
an order for security for costs in October, 1862, No security was
given. and in March, 1863, the plaintiff got that order rescinded, on
the ground that his absence was temporary and he had returned,
Since then no step has been taken in the cause, until the 21st of

this month, and defepdogs makes this application immediately
thereafter. ¢
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In Duncan v Stant, 5 B & M 702 reference is made o a pre-
vious case, where the court =aid = Wheu a canse iy pending. a party
if e means (o apply for security for coste, must tahe no step after
he knows that the plaintiff is out of England.”

In Wanwrght v, Bland, 3 Dowl. P C. 547, there had been o
trial, and the application for security was riade after notice of trial
again given,  Defendrut admitted he knew plantidf had gone
abroad betore the trial, and it waa held he was too late, and that
he should have moved before; as expense might have been un.
necesssarily incurred,

Brown v. Wyight, 1 Dowl. P, C. 93, the court quote and act upon
the pagssage cited from Duncan v, Stint,

Doce v, Broad, 1 Dowl. N, 8 857, proceeds on the same principle,
and 30 in Foster v, Coster, 8 AL & B, 419 (in notes )

There is nothing toshew when plea was pleaded. or issue joined,

“unless the latter step were talen by plaintiff on the duy on which

he gave notice of trial

The declaration was filed on 29th September, 1862, and as the
first order for security for costs was not obtained until 7th October,
1862, the plea was probably pleaded before that order.  If =0, no
step in the cause, strietly speaking, has been tahen since then, for
the order for security and the order rescinding it, are colluteral
proceedings.

It appears to me, therefore, looking at the plaintiff's delay in
procecding. at the fuct that it does not appear that defendant took
any step in the interim, and consideving what I take to be the
principle of the cases cited, 1 should mabe this order,

Order accordingly,

Cross v, WaTERIOUSE,
Treepass—TVerdict for Y5 — Planty s costs— De fendant’s cogts.

Where plaintiff fn an actton of treapaca Gir falce impriconment, trenvered a verdint
L0 oue ~hithng only. and the Judge refia-d to certify it was helid that planti
war enthilad W o esls whatever, and that as plaintst? was entitled to oo onete,
sec 328 of Qnsolidated Statetes Upper Canunda, ¢op 22, whi heunbles a defend-.
ant under certmin clicumatances to set (Fx0 much of s cortr s defencm,
between atterney and client, as excsd the taxable custs thrt would have been
Im{:ll;rvd in the Dnlston Court agalust platwnill’s verdict sud cvsts, was 18appli-
cabiv.

(Chambers, April 12, 1561 )

Plaintiff obtained a summons on 28th March last, calling upon
the defendant to shew cause why an order should not be made
upon the master to review his taxation herein, and directing him
to disallow to defendant so much of the defendant’s costs taaed
between attorney and client, as exceed the taxable costs of defence
which would have been incurred in the inferior court.-and not to
sct off the samo against plaimift's verdict, upon the ground that
the plaintiff having sued in trespass and recovered by the verdict
oV ajury, less dumages thun 28, and the judge at the trial bayiog
refused to certify, pinintiff was eatitled to no costs v hatever, an
that it is only where a plaintiff is entitled to some coss, that
defendant is allowed to tax his costs of defence asbetween attorney
and client, and set off the same against plaintiff ’s verdict and costs,
and why the writ of execution directed to the sheriff of the County
of Hastings, against the goods and chattels of one plaintiff, for the
excess of costs taxed by the master to the defendant, should not be
set aside, upon the ground that the said writ was not warranted in
law, and upon grounds disclosed in affidavits and papers filed.

The affiduvits shewed that the action was trespass for false im.
prisonment, the pleas were not guilty and leave and license, upon
which the plaintiff juined issue.

‘The cause was tried at the Fall Assizes for the year 1863, at
Belleville, before dMorrison, .  Plaintiff recovered a verdict for one
shilling only. The judge refused to certify under Consolidated
Statutes Upper Canadn, cap. 22, secs. 324, 328. Defendant after.
wards applied for and obtained an order fur the delivery of the
postea to him.* The defendant then gave notice of tuxation of
costs before the deputy clerk of the Crown, at Belleville. 1luin.
tiff produced ne bl Defendant on 11th March, 1864, taxed his
bill between attoraey and client, and sct off so much of it as
exceeded the taxable cousts that would bave been incurred in a
Division Court, against plaintiff’s verdict, leaving a balance against
plaintiff of £75 &9, for which execution was issued by the defendunt,
directed to the sheriff of the County of Hastings, against the goods
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