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the order niai had expired, entered into an agreemnent for the
sale of the mortgaged promises to, a purchaser who had kLow-
ledge of the foreclomure proceedings. The order absolute was
iiever .taken.,ont .. The- -agreemnent -for-,Bale -wau not- depo8ited for
registration for saine three years after it was entered into, but
a few inonths before ita deposit for registration, a tender was
made on behaif nf plaintiffs of the ainount due under the mort-
gage, whieh was refused on the ground that the property had
been parted with and that the plaintiffs had iost their right.ig
redeem.

Hald (afflrming the decision Of EUNTER, C.J.), that the
mortgagee could not, after the order nisi for foreclosure, and
hefore i t was miade absolute, exorcise bis power of sale without
the leave of the Court. Stetyeiis v. Theatres, Limited (1903) 1
Ch. 857, and Camnpbell v. Hol1ylaiid (1877) 7 Ch.D. 166 followued.

Bodwell, K.C., and Sltaw, for appellant. Davis, K.C., and
Cayley, for respondent.

Full court.]J [Jan. 21.
BRITISH COLUMBIA MILLs Tl'ÎBER AND TRADING CO. V. HORROBIN.

ileclia)tics' Lien A4ct, RSBC,1897, c. 132, C.B. Stat., 1900,,
c. 20-Malerial ma-ie y-Appropriation of payrnnt
on account.

Defendant Horrobin eontracted to bild a house for defen-
dant Henshaw. Horrobin contraeted with plaintiff to siupply7
thp lumber and building niaterials. Previously to this, Horro-
bin, who wvas indebted to the plaintiffs, gave theni a thirty day
note for $1,700 on which, about due date, lie paid them $1,000
on aceount, in doing whieh he overdrew his bank accounit b.V
about that sum. A few daystp afterwards he was paid the sm
of $1,200 by eheque, stated nits face to be 're Mrs. flenshaw."
This cheque Horrohi-i endorsed over to bis bank, making gnd
his overdraft, which ho had obtained on the strength of the,
promise of dofendant Henshaw's payment. Plaintiffs applied
the $L.000 payment to the reduetion of the overdue note. Horro-
hin, through injuries reeeived froni a fl'al, ivas unahie to give
evidence at the trial, so that the qtatenient by plaintiff's aceouint-
aut that thore waç; no appropriation hy Hlorrobin of the $1,000
to defendant Henshàw'4 Receotnt, wag flot contradicted. Plain-


