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evidenre suhrniitted to the jury in order to estab-
lish teIcgece is sufficient, and preper te go to
tham." [Lord Ctr.osaoin referred to R,?der v.

WiaL, L.Rap. 4 Ex. 82 ; 19 L. T. Rep. N.
S. 491, ]

foc. Breîan, Q C., (Harray, and fT D. lVood
wiulî Iiue), ois ibe dame sida -It is aduitted tbat
plainifîf's tox bcd the dame cire as otber cus-
tco1îî'rc' pi oîerty, and as tise property of the
bîuik_ Tho iýppellatts are lu fact nrging tb it
-ie ouflit wo lî'îve takien special cire ofpsitf
prope ''y Evetinl tbe case of a bnluent of
goodI te tic kept for bire, it was l(i hy Lord
Xi<îon, in E'îcinaev Sicall, 1 Estop 314, tînt
positiv e negiigemce must be provedl, iaud that if
Il'he ..oo la were lodged in a plape of security,
-eviere things of ioucb grea'er valuie werc kept,
this is ail tînt it was incurobeut on tue defendîtt
te doi ; and if stîcb goods are stolen by the de-
tesd;iti t'a ownî servatît, tbat is luit c species cf
uap !gel/ce of a description sufficirtît te support
tuba mîtioti. i'iîsuob as ha lias taken as nnch
calre of' ttîeîn as oîf bis own :" (Sec, too. Story
ou iiiments, ss 63, 65, 66, 67. 71-3, 759 )
Doaaîmi v Jenîuhîo (ubi aup ), ditffrs fre iî the
present cýisc, toîr tisere tue plaiiti dîd net
pet île cite ho cxpected, whicb bore ha0 did
And it vvoui d liii fia. the b înk with liabi l ny te
show iliat tuera were somte additional piecau tions
wbilî'l tlîey îîîîgbt bave aîiîpted, for as saiid by
Meutigise Smith, ., lu Or ie., v. Flie MIc/îopoli-
tanl Riîle î.î/ Comepany, 1 L fop. C. P. 301, - tbe
lice tmutst ho dîtiwn in these Ciscs hetn'eeu sug-
gestiotns oîf possible precatîtions and evidetîce of
aictuel negligetice. snob as eîîglît reasonably aud
preperly ta ho left, to a jury."1

'Waliin iVillieetnr replied.

Jîs t 'oent was delivered by Lord CHELMuSFORD:
-Tuis le aîî appeal front a ju igrnetît cf nouisuit
of thie Suipr'me Court of the colouy cf Victorýa
inju aciîition by the appellant's testitor tîpaluet
the r"sponii at Tue actioîn ses hriiuolst agaiist
the dvi '[i/I dt as inspecter of the Unioen Banîîk of
Au tralla te t ecover damagas for tise negligeitt
keepîag cf certain raiilway debenturce dî'lîvered
te tue batis te haesuîfely kept anîd tiSon caver of.
The pla

1
iitif wlîo resided at flîbart Town, lu

T-aiaîîîîia, hl au account wltlî the Union Batik
of 

1
in:tiifroct tise year 1857. Froun tise

ùarliest periîîd of lus becorniu4 a customaer of
tbc baiiki lia liad placedi io tîseir cara a biîx, of
,wbich be ice1 t thse key. cooîtiiing securitias.
deeI l nd diiîehentures. The batik reccived ne
con ileraitia for tîking oare of the deposits of
their ciiîerotnier. Iu the month ofJjuury, 18GC,
tbc plaitiît pircbasod. tbe raiiway debeutures
in qumestin andi put thein lu bis box. The box
aLppaîtr! alwliys te haiva beea Sept iu ta stronug
monastc ln"orrnî, lu which the boxes of other
custotacîs of th-, baink wero placcd Tisera werc
also inth lis ',urong room the muauger's box, cou-
taiiia bis fîîr discount and collection, svortb
froînC £1. ) i 00 te £2,500,000, tclier's bouxes,
worils 2.30,0I0, and securities of the Rloyal,
Cetitril, an i Agra, B itiks, i0 wlsich the Unîion
Baîik îe es iîsterdsted. Thse access to this rocas
Coula I llly ha abt-îincd by pamsicg tlîrongb a
comîpoirtain t cf tise office whieh wîs sea-rated
fronti tia p irt wisarc thse clerks werc eînployed
by a paertitiont about five foot bigb. lu tiss

compartment Fletcher, the cashier, ilvwgys sat
during batik bours, and a messenger slepý there
during the nigbht. There was a woodenl loor in
this compartment wbicla operied upon a light of
stops leading to the mont wîsere the pliiintiff's
box was deposited. Thiis room bad tyo iron
docra, wbic!t were opecd by separîte keys.
Fletcer always kcpt the key of the wooden
door, and also, during the day, the key3ofa the
two hron doors, but at the tinte the debertures in
question were placed iti the box one of tise keys
of the hron doors only evas kept by hlm Rt ni'fbt,
the other being t9ken care of by atnotb r o filcer
of tbe bank. Beyond the r0010 werce tic box
secs there were two otiser roonîs; ln trie onter of
the two uncoined gold was ke1 t, iii thii"loer,
l4ullion, and unsigned notes of the bank. The
manager kept tbe key of the enter of ti osa twe
rooms, ani euoe uf tbe directors or the bink tbat
ef the inuer one, The plaîntiff b id frequent
opportunities of seeing bow and cybere hie box
with the debonttres was kept. The customers
ivere permitted ta bave access to their bixes
ditring the batik hours, but always in the pres-
ence of a bank clerk. The plaintiff oc'mionaliy
weout doiwu to tbe strolngreom te talce tia coupons
front bis debeutures for collection, but geuerally
the box vas brouglit up to hlm. The coupons
-wten t tken front tue debentures wera allvays
given by tAie plaitîtif to Fli teber to celleet for
bin On tue i 9tb Apt-il, 1 8ML the pli Jilif went
to tbe btiiik tend asked for bis, box. Fletcher
hrougt it to bitas. Tbe plaitîtiff opened tbe box,
took out bis debontures, asnd carried thein away.
He then Cut off' tue coupons, took back the de-
heutures, repliaced tbem in tbe box, lockeil it, and
gave thbe coupons to Fletchier to collect for hlma
as usual. Before tbe plaintiffs neat v sit to the
batik, Fletcher bad! abstrîcted the debentures.
The exact timie at which tbis Cet of disbonesty
was couîmitted cannot be ascertained, but it
mnuet have been) before the montb of July, 1864,
as Fletcher îbieî lait the batik on le ive of îh)s(cnce
and neyer retarlie I Up to tise tie of' his leav-
ing ho bad ai ivays maitîtained a goo1 üiaraicter.
Ttîe plaintili did net camte agtili te the barik tîli
the 3rd July. 1865. l ira thn ent loto tlic
stronýg rootu aend took ont of bis box soutea gas
stiares. Oti the following 6 îy ho reture d to
the batik aîîd bai bis box brouglit opi to bi,
wbetî he discovered that tbe debetîtures ware
gene. Ail the niaterial facts above sta,-ted wero
proved in tue coumrse ef the pLiîitiff's case ;
that the bauk were gratuitona bailees that the
plaintiff had known for years tIse mîinter lu
wbicls the batik kept the propanty of their cus-
tomers deposited svitb. thetu. an 1 the usean' wbicb.
îlîey eîaployed fer its protecýtion, anud that tue
debiettures sece disbouestly tiken iaiy by
Fletcher At tlîe close of the plîiutitl"s cose, the
counsel for the defendant atppiie I for a nonsuit
on the groun i that tise bank beiîîg gr ituitous
bailees no evidence bcd been given of sunob neg-
ligenco as would rautier tbein liabeo fer tia bass
of the uleb 'utures. The juiclg reaeed te stop
tIsa case, bat reserved le ave un Ille derfaîint te
meve te enter a netienit. Thse defendasit tisera-
upen. weuît into bis caseancu called~ witnessais.
The only materiai additions whicti ha moade te
thse facts provedi hy the plaiiitf'a witnaa-,"' vvere
the keepitig in the strong rooas in wbicli the


