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SMAIRT v. DANA.
Bond-Sherîiff-Predecessoir iv, O/ice-Agreempn t Io Pay An-

nuit y ont of Revenues-,A ppoiuitment (on dit ional on Py
mient-Bond for i'uyntcnt-h'/jcct of 1eesigiw lion an.d Un.-
condition ai Be-a ppoinlient-es Judicala J udg»Pitoen
Issue--Right of Appeal.

Appeal by defendants fromi judgnment of FALCONBRIDGE,

C.J., 3 0. W. R. 89, in favour of plaintif! on the trial of an
issue directed at the hearing of a petition by way of soi. fa.
UpOll a judgment recovered in, an action by the former shierif!
of Leeds and Grenville against thle present sheriff and his
sureties on a bond for $10,000 to secure payment bo plaint4ff
out of the revenues of the office of $1,200 a year.

FALCONBRIDGE, C.J., held that defendant Dana could not
by resignation and re-appointinent to the office relieve himself
and his sureties from liability.

The facts are set out in ftie judgment of STREET,, J.. 5

O. L. RB. 451> 2 O. W. R. 287.
A. B. Aylesworth, K.C., for defendants, appellants.
G. IF. Shepley, lx.C., and J. A. Ritchie, Otfawa, for plain-

tiff.

The judgment of the Court (Moss, C.J.O., OSLER, MAC-

LENNAN, GARROW, MACLAREN, JJ.A.), was delivered by

OSLER, J.,A.-. . . IJpon the evidence if must be taken,
aithougli 1 do flot specially rest my decision upon it, that
defendant Dana's resignation was made in good faith, that is
to say, that if was absolufe and uiîqualified, and nof upon any
undersfanding, express or implied, that, if accepted, lie should
be re-appointed to office. Want of good faith is not to be
imputed to the Crown, who undoubtedly had the right to per-
mitand who did permit, the resignation, and who by accept-
ing it made if effectuai. The office thereby became vacant,
and a f ew weeks afterwards, wifhout any solicitation on de-
fendant Dana's part, was again granted to hîm, as a mere act
of grace and favour, dischargcd of the condition in the former
commission.

This, with ail due respect, was, in my opinion, an entire
discharge of defendants from. ail further liability upon their
bond.

Regard miusf be lad to the peculiar nature of the contract.
Apart from fhe consent of the Crown, authorizing payment
of an annuity ouf of the fees, etc., of the office, testfied in


