
,CANADlA LAW JOUJRNAt.

It is regrettable, perhaps, that certain of the Saskatchewan Judges in the
Anderson case should have expressed opinions uponthe meaning of «"negligence"
in sec. 294 (4) of the Railway Act, for the Court was unanimous in ifs decision
that the act of the plaintif! in turning bis cattie at large was "wilful," and it
was, consequently, unnecessary to define "negligence." The definition was
given, however, and was manifestly wrong, we submit.

In the Greerdaw, EairlK, and Anderson cases the cattie were intentionally
turned at large, and, therefore, no question of "negligence" properly arose,
for the ncts of the plaintif! were clearly "wilful." In the Koch case, the
animais got at large through a broken gateway, and it was held that the
plaintif! hàd flot been remisa in relation thereto. The opinion expressed by
Lainont, J., that "where there exista a valid by-law permitting it, an owner
cannot be held guilty of negligence in allowing animais to run at large," was,
therefore, obiter; he -repeated it, however, in the above reported judgment, and
it was concurred in by ail the Judges, exoept Brown, J.

A Saskatchewan statute says that it shall be lawful to allow animais at
large i.mless the municipality prohibits it. Section 294 (4) of the Railway Act
says that no animaIs shall he permitted to he at large upon any highway,
within haîf a mi le of any railway crossing, unless in charge of a competent
person. In the Anderson case the cattle got from the highway to the railway
at a crossing. Aasuming the constitutionality of hoth statutes, surely the
Saskatchewan atatute, the later of the two, should be read to mean that
animais may be at large where not by lau' prohibited. If so, no "valid by-law"
or statute permnitted Anderson's cattle to be at large upon the highway at the
point where they left it to go upon the railway, and consequently Anderson's
conduct in allowing them 'to be there was both nègligent and unlawful. The
only effective answer which can be made to this is, that sec. 294 (1) ia ultra
vires the Dominion Parliament, and Judges in A nderson's case gave indications
that they miglit hold 'this, if neccssary. but they did not do so, and until a
decision to that cf! ect has been made the sub-section stands as law. Lamont,
J., pointa out, however (supra), that being at large in violation of sec. 294 (1)
of the Railway Act is flot per se the "negligence" meant in sec. 294 (4), for
despite the fact that animais were at large in violation of sec. 294 (1) the
owner can recover under sec. 294 (4) unless the raiiway company can show
that they were so at large by reason of the owner's "«negligence" or "wilful
act -or omission." But while this is quite trtie, it is not a good anawer for the
puwpose to which Lamont, J1., put it, for he had said that there could be no
negligence in letting cattle at large where a vaoud law permitted themn to be,
and the defendants had replied that no by-law could validly permit the cattle
to be upon the highway at a rallway crossing, unlees in charge of competent
persons; in other words, sec. 294 (1) was a good answer to the argument that
the by-law (or provincial statuts) was valid for the purpose of perinitting the
cattle to be on the highway at the point from which they got upon defendants'
prof erty. 'What Lamont, J., meant was, that breach of the duty imposed hy
sec. 294 (1) was not per s the "negligence"l meant by sec. 294 (4); that is,
that mers breach of a legal obligation to keep the anhnals from being at large
is not the "negligence" meant. That is quite riiht, but what Lamont, J.,
seema not to have realized is, that if idcarelessness" is the kind of negligence


