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effect at common law quit. indep~endently of any syèime of bar idptcy or
insolvency, or any legislation relatlng thereto. Sa far from belng regarded a
an esmential part of the bankruptcy law, stach an asgnrnent was nmade an act
of bankruptey on which an adjudication might be fourided, and by the Iaw of
the Province of Canada which prevailed at thet ime when the Domninion Act
was passed it was one of thé grounïds for an adjudication of insolvency.

1 t is ta b. observed that tht word Ilbankruptcy I was apparently flot used
in Canadian legislation, but the insolvency iaw of the Province of Canada was
precisely analogous ta what was known in England as the bankruptcy law.

Moreover, thr aperation of an assignrnent for the benefit of creditors was
preciseiy tht marne. whether the assignor was or was. not in fact insolvent. It
was open te an>' debtor who rniight citer hi&s olvency doubtful, and who
deuired in that case that his creditors should bc equitably deait with, ta make
an assignment for their bene5ît. The valîdity of the assignment and uts effect
would in no way depend on the insolvency of the assignor, and their Iordships
think it clear that the ninth section would equaliy apply whether the assigner
was or wam flot insolvent. S3tress was laid on the fact that the enacîrnent
relates only ta an assignrnent under the Act containing the section, and that
tht Act prescribes that tht mheriff of the county is ta be the assignet unless
a majorît>' of tht creditors consent te sornie other assignte being named. This
duts flot appear te their lordships ta be material. If the enactrnent would
have heen infra vires, supposing section nine had applied te ail amignrnents
without these restrictions, it stems difficult ta contend that il became ultra Virer
b>' reason of them,. Moreover, it is ta be observed that by subsection '12) of
section 3, assigrnents for the benefit of crediîor% flot made ta tht sheriff or ta
other persons with the prescribed consent, although they are rendered voici ns
against asignrnents 50 made, are nevertheless, unless and unîti me avoided, to
be Ilsubject in other respects te tht provisions" Ilf tht Act.

At tht tirne when tht British North Arnerica Act was passed bankruptcy
and insolvency legimiation existed. and was based un ver>' similar provisions
bath in Great Britain and tht Province af Canada. Attention bas already
been drawn to the Canadian Act,

The English Act then in force was thato ai 861. That Act appiied tetradtnrs
and non-traders alike. Prier te that date the operation of tht Bankruptcy ALts
hall been confined tu traders. Tht statutes relating te insolvent debtors, amner
than traders, had been designed ta provide for thtir release from custody on
their making an assignment of tht whole af their estate for tht benefit of their
creditors.

Lt is net necessary te refer in detail 10 tht provisions of tht Act of 1861. Lt
is enough ta say that it provided for a legal adjudication in bankruptcy, wi!h tht
consequence that the bankrupt was divested of ail his property, and its distribu-
tion amnfgst hîs creditors was provided for.

It is net necessar>', in tbeir lordabipu' opinion, nor would it be expedient, ta
attenipt tu define what is covered b>' tht words Il bankruptcy"» and Ilinsolvency,"
in section 91 of tht British North Arnerica Act, But it will b. sten that it is
a feature commen tu ail the systerns ai bankrupîcy and însolvency ta which
reference has been made, that tht enactrments are designed te secure that Iin


