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Ield, that his adminîstatora were entitled to recover the
quarterly paymenta accrued before his death.
This was an action by the administrators of

one Stubbs, for work done by the deceased, and
salary payable before bis death.

The defendants paid £100 into court, and de-
nied their liability to an y further extent.

The case wvas tried before Mellor, J., at the
Manchester Spring.Assizes, when the facts proved
were as follows:

In December, 1865, the deceased was ernployed
by the defendants as their engi neer to complote
certain specified works upon tlîeir line, The
work was intended to be completed wititin flfteen
imontbs, and the deceased was to be paid a sui~r
of £500 by five equal qîîarterly payînents.

The deceased entered upon the work and at
the end of the first quarter, ia Mardi, 1866, hie
was paid £100. He proceeded with the work for
a second and third quarter, and soon after the
end of the third quarter he died. Less than
three-fifths of the whole work was then finishied,
but it did not appear that there had been any
default on the part of the deceased.

The plaintifls songht to recover £200, the
amount of the two quarterly payxnents accrued
before the death of the deceased. For the defea-
dants it was contended that as the whole contract
was unperformed the plaintiffs were at any rate
onlvy entitled to recover the actual value of the
Work done upon a quantum mneriut.

boclThe foud the value of the work to be $50
Ae v eict wa paid into court.

A vedictwasentered for the plaintiff for the
foul amount, with leave to the defendants to move
to reduce it to the amount found by the jury.

Ilker, la Easter Terin, obtaiacd a rule szisi
accordingly.

R. 0. lVilliams now showed cause. This was
an eniployment at so much per quarter. The
death of the deceased no doubt dissolved the
contract, for it could not lie performed by any
Onle but hirnself. But it canuot affect a digbt of
actionî already vested, and the present dlaini was
a vested right of action in hlm before hie died.

Iloiker, lu support of the rule.-lf a special
contraet is put an end to, whether by death or
O)tlterwisge, it is rescinded. That rescission relates
bnck to the malzing of it, and it puts an end to
aIl rights founded on the contract. The ouly
righit that any one can then have is to treat the
Contract as if it had neyer existed, and sue uipon
a quantum meruit for the value of the services
ftctually rendered. The law is laid down in the
notes to Cuiter v. Powell, 2 Smith'e, Lead. Cas. 1;
aud it is there shown that all the cases in which
ay riglit of action exists, wbule a special con-
tract romains un performed, rest on the doctrine
Of rescission. [MA&RTIN-, 1.-This la a verbal
aibigîiity. ln moBt of the cases in trat note the
Otract is broken, not reEcinded.] It is broken

byone party, and thereupon rescided by the
other. [CI.iANLL, B.-The case of a contract
for persousi services, aud the death of the îîarty
!B i'atber the case of a condition unfulfilled. The

Contrat is subject to the condition that he shall

ietoperform it.]
lvrE'LLY, C.B.-I arn of opinion that the plaintifsé

are entitled to retain their verdict. The deceased
entered into a contract for work to be finisbed
Within a year and a quarter. his payment o lie
4100 a quarter. At the end of the first quarter
lie received £100. lie then proceeded wsthi the

work for two more quarters, and thereupon lie-
came entitled to two more sume of £100. This
right of action vested in hlm tlie moment after
bis third quarter was finished. Soon afterwards
lie died. [lis death put an end to the contract;
but it did not divest the riglit of action already
vested ln him, and which survived to bis admin-
istrators. It may lie a cae of hardship, for les&
than tbree.fifths of the work was completed; but
that cannot take away the right of action vested
in the deceased.

MARTIN, B.-I arn of the sarne opinion; and
retilly the law la very clear, thougli it bas been
mucli coufused by talking of rescission and quasi-
lurn nies-uit. If a man is employed to do a job,
t.he price is flot to be paid unless lie does it, even
thougli lie die. But if lie is to be paid su mucli
a uiouth, lie earns bis i-noney ench month. If lie
failed or refused to do Lis 'work lu such a case,
lie could not recover, for lie could not provo bis
readiness and williagness to fulfil biis part of the
coutract. Where a man dies, in a case like this,
the contract is at an end, for lie must do bis
,work ln person; ia other words bis living to do
it il a condition of the continuance of the con-
tract. But no riglit of action once vested is
tak-ei away. It la in tbis sense that deatb puts
an end to tlie contract. Rescission la a totally
different tbing, and must be by the consent of
lioth parties. No one bas a hi glier respect for
Mr. Srnith's opinion than 1 bave; but 1 tbink
soale of bis positions in the note cited cannot lie
upheld. The subjeet is before the Excbequer
Chamber, and I tbink the view takea in a case in
the Excbequer will lie fouud to be the true oae.*

CHANNELL, B.-I SM of the saine opinion. I
thinit on the deatb R thie deceased the contract
ws at an end as to engs future, but not 50 as
to affect tliings past. I entirely agree that this
is not the case of a contract rescinded, but of a
contract aanulled for the future, by failure of tbat
,which wss thie condition of its continuance. If
the evideuce showed a want of readiness and
willingness lu the deceased to performn lus cou-
tract, or any defanît on bis p art, the case miglit
lie different, but nothiug of thbe kind appears. A
riglit of action bad vested ia hlm; aud bis admi.
aistrators may enforce ILt ue.scagd

Tulam" v. U INHW
Pr-incipel and agoni-nteret-eglgncd of principal.

,Where the plaintiff had entrusted the Mofndant with the
satire man~agement of his affairs, and years occiailîy
tlapeed Nirheut any accouais heirig furnlebed by ibu,
derendant or demanded by the plaintiff, sud the defen.-
daut retalned in hlm owa hand@ st large snm whlch ehould
have heen pald over te the Plaintjff'r. acceunt.

Thbe court refused to charge the defeadaut w tth intereut.
[L. C. Chancery, April 24.]

la 1842 the plaintiff, wbo was the vicar Of
(;îssb3 ', and the owner of much freehold property
in the viciuity, entrosted the defendant, the son
of a neighliouring fariner, with tbe entire man-
agement of this property. No express ngree-
mnt was made beîween the parties, but the
plaintiff repobing elîtire confidence ini the defen-
dant, tie arrangement between theii was, in

# The case in the Exehequer Chamber, referr.d to hy hIs
lordehlp, iippears to be V.pib v-eryert, reperted Pn the.
court below, 14 W. I. 83à. 1 L. R. C. r. 616. Tho case lu
the Itxclîequer ià apparentîY ClaY V. Yatýes, 1 H. * N. 73.
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