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but such is the law and we have to take it as
we find it and administer it as best we can. Its
bearing on the case will appear in the sequel of
these remarks. Now, let us ascertain whether
this Act 34 Vic,, cap. 5, with this and other
provisions, applies to the Consolidated Bank of
Canada. Section 9 of the Act of Incorporation
of this “Consolidated Bank,” 39 Vic., cap. 44,
enacts that :
“The Act of Parliament of Canada, passed in
the thirty-fourth year of Her Majesty’s reign,
chapter five, intituled ¢ An Act relating to Banks
and Banking, and all the provisions thereof and
the amendments thereof slall apply to the
¢Consolidated Bankh of Canada in the same
manner as if the same were expressly incorpor-
ated in this Act, except in so far as such pro-
visions relate specially to banks in existence
before the passing thereof, or to banks en com-
mandile, or are inconsistent with this Act ;¥ and
it is then declared to be a public Act. Here we
have an cxpress clause of a public Act de-
claring that the Banking Act, 34 Vic., chap. 5,
shall apply to the Consolidated Bank. The
Court is bound to know this provision of the
law, I am obliged to recognize and act upon it
without allegation in legal proceedings and
without proof other than that furnished by the
law itself. What necessity for alleging the
fact in the indictment? What object would be
attained in a prosecution like the present, by

inserting such an allegation therein? I have
heard none—I know of none; in the opinion of
the Court such an averment would be simply use-
less, and, theretore, this ground of demurrer
must be overruled. We come now to the third
reason for demurring to this indictment. and it
is as follows: « Thirdly—Because each of the
false statements alleged in the said return is, if
false, a8 alleged. a misdrmeancr of itself, and
each such misdemeanor should be the subject
of one count. whereas there are over six mis-
demennors alleged in the sole count contained
in the said indictment.” 'This ground, I
believe, was abandoned at the argument; but
in any case this point was disposed of by the
Court of Appeal in the Cotté case; the Court
holding that the indictment, which was in formn
precisely the same as the one under considera-
tion, did not charge the defendant with several
offences or with one offence in different counts,
but contains only one count, charging the
defendant with only one offence—that is, of
having unlawfully and wilfully made a certain
wiltully false and deceptive statement in a
return respecting the affairs of the Bank, which
statement, it is averred, was false in several

particulars, the whole forming but one offencé;
as the several particulars in which the state-
ment was false and deceptive were included i
the same return, and formed but one and the
same transaction. This pretension, thereforé
cannot be sustained. The 4th and 5th reasons
are as follows, viz. :— Fourthly — Becausé
it is not therein alleged that the returDs
which is said to contain false statement$
was a return to the Government of the
Dominion of Canada.” « Fifthly,—Because it
is not therein alleged that the said return w88
ever published or made known to the public:
The law does not distinguish between returné
imposed as obligatory by the Act and othel
returns, and where the law does not the Cou
will not—cannot distinguish. Besides, thes®
points were disposed of by the Court of Appesl®
in the Cotté case, and in that judgment I coB-
curred. The wording of that indictment, 88
before remarked, was the very same as in thesé
and it was held that these allegations were no
necessary. The offence consists in the making
any wilfully false or deceptive statement 1P
any account, return, report or other documf?IJ
respecting the affairs of the bank. The indict
ment is in the very terms of the statute, an
no more is required in this instance. Beside®
the return must be wilfully false and deceptive:
The nature of that return will speak for itse
when produced and legally proved. Till the?s
and owing to the comprechensive language ©
the statute, the Court is of opinion that thes®
averments were not necessary, and consequen?
ly that the omission of them is not fatal. 1:110
6th reason, that it is not alleged in the indic%
ment that the defendants were directors &“f
officers of a bank to which the Banking Acts ©
the Dominion of Canada apply, has already
been considered and disposed of. The necess!”
ty of negative averm: nts in the indictment W
also mentioned in the argument. The counsé
were aware of the holding of the Court of AP
peals as to such allegations in the case so ofte?
referred to above. The authorities cited DY
Mr. Kerr, from Archbold and Paley, in my op¥
nion, do not apply to the case under consider®”
tion, and the inconvenience and even inexp®
diency, in view of an effective administrat}"“
of justice in cases like the present ot attemptid
to point out, before the adduction of evidenc®
in what particulars such statements are fals?
and deceptive must be obvious to every OB
familiar with th. incidents of this kind of pr®
secution. The statutes I have quoted and 17
ferred to are public Acts. They are precisé
formal and peremptory in their provisions, 8% 5
I am of opinion that the jurisprudence of tb!
Court fully justifies the application of the
which the Court feels called upon to make i?
these cases. The motions and demurrers 8
consequently dismissed.
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