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Paic by means of a special assessment on the

PrOprietors and usufructuaries in proportion to
the frontage of~ their properties. The appellant
was assessed on 27th January, 1877, and during

1877 and 1878 she paid the assessment, including
Illterest, in three instairnents, two payments

being Made after notice and request given and

%1de Urider the above Act, and the third without

Iltice. She made the payments without protest
Or reserve and without objecting to the construc-

t'O" Of the pavement. The action wvas brought
tO reOe the amount so paid.

~1 le affirming the judgment of the Court
belo, (HENRY and GwYNNE, JJ., dissenting>
that the presumption was that, when the appel-

lant Paid the amount of the assessment, she was

alware of the grounds on which she now relies to

recOver the amounit, and that the payments ivere

Io ade through error nor under con/rain/e,

elr, also, that the respondents in laying
Paennsin parts of the City, onîy the cost of

Whih astobe paid byassessment according

to the frontage of the respective properties and

It in Proportion to the cost of the part laid op-

POSite each property, were acting within the

,,eOf the power conferred upon them by 37

t Cap. 5 1, sec, 192.

'''adQ. C. and Creiçh/on, for the appel-

le .C,, for the respondents.

B3ANK 0F MONTREAL V. PERKINS.

-"eBanking- Ac/-Advances on Real Es/a/e.

Onl 29th January, 1876, transferred to the

a'PPellants by notarial deed an hypothec on cer-

t'lin real estate in Montreal, mnade by one C. to
hin)as collateral seudrity for a note which was

4iScounted by the appellants and the proceeds
Placed at B.'s credit on the same day on which

the transfer was made. The action was brought

the appellants against the insolvent estate of

Ct0 Set aside a prior hypothec given by C. and

establish their priority over it.

Ileld; afflrming the judgmnent of the Court of
Qu.eens Bench, that the transfer by B. to the

aPPellants was nuli and void as being in contra-

Vention of the Banking Act, 34 Vict., cap. 5,
4e-40.

'~ffiamine, Q.C., for the appellants
.l1enjamïn , for the resporidents.

Petition of Riek/-Governmeflt Railzvay-Neg

Zigence-CtrOwn, flot COrn;on carriers.

The suppliant purchased a flrst-class ticket to

travel frorr Charlottetown to Souris, on the P.

E. 1. Railway, which is owned by the Dominion

of Canada, and worked under the management

of the Minister of Railways, and while on bis

journey he sustained serious injuries, the result

of an accident to the train. The learned Judge

at the trial found that the road was in a most

unsafe state from the rottenness of the ties, and

that the safety of life had been recklessly jeopar-

dized by running trains over it with passengers,

and that there had been a breach of the contract

entered into by Her Majesty through her autho-

rized agent to convey the suppliant safely and

securely on said journey, and he awarded $36,
ooo damages.

Held, (FOURNIER and HENRY, JJ., dissenting)

that the establishment of Gove;nment Railways

in Canada is a branch of the public service,

created by Statute for purposes of public con-

venience, and not entered into upon or to be

treated as private mercantile ventures, and there-

fore, that a petition of right does not lie against

the Crown for injuries resulting from the non-

performance, mnisfeasance, wrongs, negligence,

or omission of duty of the subordinate officers or

agents employed in the public service.

IIeld, also, that the Crown not being a com-

mon carrier, is not hiable for the safety and

security of passengers using government rail-

ways.
Lask, Q.C., and Hodgsofl, Q.C., for the Crown.

I)avis, Q. C., and A. fi. Mclntyre, for the re

spondent.

GIRALDI v. LA B3ANQUE JACQUES CARTIER.

Agenty-Payiîent-C C., ar/. ii 43-Partes.

S. Giraldi acquired during the life of bis first

wife, M. A. Bosna, who died in 1845, certain

immoveable property which formed part of

the comiflunante de biens existing between them.

At bis death, in 1869, after his marriage

with Henriette Senecal, his second wife,

he was greatly involved. His widow, H. S.,

having accepted, sous benefice d'inven/aire, the

universal ustlfructuary legacy mnade in her favor,

by S. G., continued in possession of his estate as

well as of that of M. A. Bosna, the first wife, and

admninistered both, employing one G, to collect,
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