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‘The attorney who entered an appearance for the defendant, if
he han done so without any authority, is responmbic to anybody
injurivusly affected by it, and as there is no complaint of lus in-
sulvency, I must leave any such persons to their actions against
him. His act may delay ultimate recovery, but cannot prevent
it if the demand be actually due—it 1way frustrate a fraudulent
attempt to cheat creditors.

The caze of Bayley el ul. Y. Bucklund ¢t al., 1 Ex. 1, is strongly
in peiot in this case.

In that cane it was decided that when a defendant has been
served with procest and na attorney, without authority, sppears
for bim, the Court will not interfere to set aside the procrediugs if
the attorney is solvent, but will leave the defendant to lus remedy
by summary application against the attorney. If the attorney be
insolvent, the Court will relieve the defeudaut on cquitable terms,
if be bas a defence on the merits,

In a case like the prescnt, the question of solvency is of less
importance, because the entry of an appearauce is more likely to
snve than to cause an unjust recovery against the party for whom
such appearance has been entered.

Summons discharged.

MclIxxzs v. Haspy.

Consol. Rat. U.C cap. 22, sec. 287 ; Consl. Natl. U.C. cap. 24, sec. 41— Examination
of pudoment deblor— Form of order— Mode of cmducting examinalion— Kefusal
tv answer, or unsaliufaclory answers, how made o appear.

Semlle.—The common form of order for the ination of a jud debtor,
Llvndiog the provisions of Consol. 8at. U C. eap. 2. sec. 287, and Consol. Stat.
U. C. cap. i, vac. 41, is ot pruper. These acts have very different objects in
suthorizsing the oral fnation of & jud, t de btor. The aftidavit applica-
ble to the one, by no means necersarily will be suitable to the other.

If & question or a series of qusations be put, whirh the judgment debtor refuss
to auswer, there should be some statement to this effect in the certificate of the

examiner, either general—that questions of such & purport were put, which the
defi-ndant refuwﬁn answer—or, better st:ll, that some specific questivn or ques-
tivns were put—setting them forth in wubstance—and that defendant would not
answer them, or that defendant’s answers 1o such aod such questions were not
sutigfactory, or giving que<tions and answers, so that 1t might be determined
whather they wers satistactory or not.

Refusing to L of ing q unmtisfactorily, are matters which, if
not certified by the examiner, must be made specially to appear, either in the
report of the cxaminer, or i an afhdavit setting forth questions which were put
?:go were wholly unanswerod, or that an answer glven (stating it) was ansutis-

ry.

Semlie.—The former is the better course. The i h require vers
to his questions, and the defendant's refussl to . or his isfa Y
answer, should be vatered in the report of the examination.

(Chansbers, Nov. 5, 1861.)

On the 5tk Aougust lsst, Draper, C. J.,, made an order in the
comman form for the exawination of the defendunt.

The defendant was examined ; and on 14th September last, Mr.
Jackson abtained a summons from McLeap, J., calling on defen-
dant to show caure why he should not be committed to the common
gaol of the county of Brant, on the grounds : 1st, Tha. he refused
to disclose his property, and his transactions concerning the same ;
2ud, that he d'd not make satizfactory answers respecting the same;
3rd, that he concealed or made away with his property, in order
to defeat or defraud bis creditors.

Mr. Jackvon obtained the summons on reading the examination
of defendant before the county judge of Brant, and upon ieading
ap affidavit of Mr. Bruce. who examined defendant.

James Paterson showed cause, and filed the affidavit of defen-
dsut, and affidavits of two other persons.

Dzarxe, C. J.—The former part of the order to examine defen-
dant is framed under the Consolidated Statates U.C. cap. 22, sec.
287 ; the latter under the Consolidated Statutes U.C. cap. 24, sec.
41. The order is in a form commouly in use.

It did not occur to me, when signing the order, that these acts
have very different objects in authorizing the oral examination of
a defendant, and that the affidavit applicable to the one by no
means necesearily will be suitable to the other.

I thiok the course of blending the two acts into one has in the
present case produced inconvenience, anrd may frequently do so.
As at present advised, I shall not make a similar order.

The summons on defendsnt is to show cause why be should not
be committed to the county gaol of the county of Brant, on the
grounds: lst, of his refusing to disclose his properiy, and bis
transactions concerning the same; 2nd, tbat he did not make
satisfactory answers respecting the same; 3rd, that he bas

14

concealed or made away with bLis property, in order to defeat or
defra :d bis rreditors,

The affidavit of Mr. Bruce bears directly only on the second
chjection, and inferentially on the third, in this way, that because
the account given as t: what has become of bis property is not
satisfactory, nnd hecause he admits he had certain property at cne
time, and asserts that he Lhas none now; therefore he has con-
cenled or made away with it in order to defraud his creditors.

I do not think the following passage in Mr. Bruce's affidavit :
¢ | particuiarly required the defendant just before the close of his
‘“ cxamioation, to give any account of payments made or losses
sssuffered by him that would make up the deficiency between the
““money paid and the losses rustained by him, and the amount of
*¢ his full purchascs, but be could or would give no other or fuller
‘¢ jnformation tban appears in bis said examination” sufficiect to
estadlish » refusal to disclose bis praperty and his trapsactions
concerning the same.

1f a question or a series of questions were put which the de-
fendant refused to answer as the firet objection suggests, there
should be some statement to this effect in the certificate of the
County Judge, either genernlly, that questions of such a purport
were put which the defendant refused to answer, or better still,
thu: some specific question or questions were put, setting them
forth in substance, aud that defendant would not answer them ; or
coming to the second objection that the defendant’s auswer to such
and such questions were not satisfactory ; or givi: 7 questions and
answers o that it might be determined whether taey were satis-
factory or not.

Then as to the third objection, the evidence of concealment of
or making away with his property must not only be given, but
that such acts were done to defeat or defraud creditors—an infer-
ence however, that would in most cases follow. The fact thata
man’s balance sheet shews a deficit, would not alone, I apprebend,
be sufficient for this purpose

The examiunation of the defendant which is returned, contains a
vast number of statements made, I assume, in answer to questions,
shewing sales and purcLases of property, payments of various
sums of mopey to nurrerous individuals, transactions of receiving
and of transferring promissory wotes, making promissory notes,
making payments upon them—in short, four closely written pages
of det,;llu, neither systematical'y arranged nor very clearly ex-

lained.

P An expert sccountant might possibly form a balance sheet out
of these statements, or the materials might be found wholly in-
sufficient. I do not pretend to undertake the task of eliciting the
real facts from sach confased statements. If the defendant had
been distinctly required to furnish a statemcnt in writing by a day
aprointed by the Jadge, in which should be made to appear his
actual property and reccipts, his expenditure and losses, and the
deficit, accompanied with explanations how the deficit arose, and
had either refused or bhad neglected after reasonable time to do s0,
this might bave supported one of the objections ; or the statement
itself when examined might have supported another. But in what
is placed before me, placed as it is, [ am not prepared to eay the
examination Jeads to either conclusion, and with the aid of Mr.
Bruce's affidavit there is no satisfactory or certain ground on
which to determine that the defendant shuuld be committed as a
fraudulent debtor.

I caonot find certainty, and I will not condemn upon suspicion.

The defendant in reply, bas filed his own and two otber affida-
avits. They assist in leading me to the conclusion that refusal to
answer or answering questions unsatisfactorily, are matters which
if not certified by the examiner must be made specially to appear,
either in the report of the examiner or on un affidavit setting
forth questions which were put and were wholly unaunswered, or
that an answer was given (stating it) which it is cratended was
uosatisfactory. I rather incline agsinst the latter course, for it
appears to me it would be better that the examiner should require
his questions, and the defendant’s refusal to answer, or bis un-
satisfactory answer, to bs entered in the report of the examioa-
tion. The examiner may call for such accounts and statementa
as | have above suggested ; in short, for any account or statement
which may be necessary to arrive at the truth ; and the Judge or
officer taking the examination might be asked to appoint a day for



