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cehoul rates charged on certain Innds hable to assessment within
the ~ud school scetion, amounting to £100, by reason of there
Lot o resplents on the saed Jands and no pomds and chattels to
distrann, the pluntiffs made a retarn o theclerh of the defendants
befute the end of the year 1850, of all such lamidy, and of the un-
colleeted . ates thereon, bat the dofemdants have not pand the =ud
*wm of money, coptrary tu the statute, although otten rcqucz-t(td

“nd count —\ sumilar cause of action for the uppaid rates for
1857

3rd count —For the unpand 1ates of 1858,

Plere —To each count, that the plaintifiy did not duly make o
return to the clerk before the end of the curtent year, never in-
debted, and puayment.

The case was tiied in November, 1859, ut Guelph, before Burns,
J.
befure the close of that year, delivered to one Mitchell, the defend-
ant's clerk, a statement of the school taxes due upon lands of non-
1¢e=idents in school section No 1, of the township of Arthur  This

statement included the sums due on such lands for the years 1844,

1837, and 1858 : shewing dae for 1856, 838 65 for 1857, 3u3.11,
and tor 183%, S100 77 ; total, $232 This collector swore that

he banded Mitchell the return for 1838, and he put 1a those for
1%50 and 1857, Matchell swore that the only paper he got was one

Ol

which he produced, which shewed the amounts m arrear for the:

three years as above stated, and that he never reccived any return
fur 1856 or 1857, but he stated that he received some of the non-
1evident taxes, of which 6 were for 1857, and $33.79 for 18R,
und that these sums be puid over on the 16th of May, 1859, to the
secretary-treasurer of the plaintfs.

Then 1f plaintiffs could recover for the three years, the amount,
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would be
£48 3. dd.
then the amouut ay shewn above for that year is $100.77, less
333 TO=3566 95—£16 14s, 114d.
1557 and 1¥38, on both which years Mitchell received payments,
then 1857, $93.11; 1838, $100.77=38195.68, less $39.79 =%103.9,
or $38 53, 84d.

It was objected that no return was proved for 1856 and for 1857,
and theretore that plaintitfs could not recover on the first and second
counts . that the townskip council could not be called upon to pay
until they received the money, or not until the end of five years,
and that the declaration did not disclose any liability.

4. less $33.79, pnid over by Mitchell $192.74—

The learned judge reserved leave to defendant to move for a non- !

suit on these objections, and took n verdict for the plaintiff for the
sum of £43 3¢ 8d., being the arrearnges for the hree years, with
leave to the defendants also to remove to reduce the verdict by re-

ducing either or both the amounts for 1456 and 1857. 1t both were

urdered to be deducted, then the veraict was to be entered for
£19 Ys, 5d. (an error apparently ansing from the first witness’
~tatement of the amount due fur 183K, and shouldbie £16 14~ 11d )
on the third count, and u verdict for the defendants to be entered
un the first and second counts.

Iu Michaclmas Term, Lemon obtained a rule must to enter a non-
suit on the leave reserved, or to reduce the verdict to the amount
due for the uppaid rates of 1838, or why judgment shounld not be
arrested on the ground that the record showed no liability on the
part of the defendants to the plaintiffs.

In the following term Adam Crooks shewed cruse  He referred
to the Consohdated Statutes of Upper Canada, ch. 64, 5. 1:27, under
which the plaintiffs claimed a night of action, and contended that
the declaration was sufficient if the action would he at all; and in
support of the claim to recover generally, he cited Hupkins v. The
Mayor of Swansea, 4 M. & W. 621, and io error 8 M. & W. 401,
and tddison v. The Mayor Aldermen and Burgesses of the Borough
of Preston, 12 C I3 108

M. C. Cameren contra, in<isted that none of the returns were
properly made, for they were not under the hands and seals of the
tchool trustees, and he objected that the declaration thould bave
shewn that there were funds in the hands of the municipality to
pay the demand.

DRrPER, (. J -=The 127 section of ch. 64, Conolidated Statutes
of Upper Canada (16 Vic, ch 185, sec 22), enacty that if the col-
Jector appointed by the trustees of any school secticn be unable to
collect that portion of any school rate which has heen charged on
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It was proved that the plaintfl’s collector for the year 183%,°

if the plaintiffis could only recover for the third year, .

If the pluintift could recover for,

any parcel of ind hable to asseesment by teason ot there being no
prison resident thereon, or no goods aud chattels to distram, the
trustees shall make a return to the clerk ot the municipality betur e
the end of the then carrent year, ot all such parcels ot land, and
the uncollected rates thereon s nnd the clerh shall make a return to
the county treasurver of all such lands and the arrears ot school rates
thercoa, and such arrears shall be collected and accounted for hy
such treasurer 1o the same manner as the arreary of other taxes,
and the townstup, village, town or cny, shall mnke up the defi~
ciency arrising trom uncollected rates on lands liable to assess-
ment out of the general funds of the mumcipality.

Nection 27, sub.sec. 15, makes it the duty of the school trusteey
to make their return before the end of the then current year

By the assessment law, (Consohdated Statutes U ' ch 55, sec.
110,) the treasurer of each local municipality is to furnish the
treasurer of the county with a correct copy ot the collector’« roll,
so far a8 the same relates to lands in the municipality, «* aund also
with an account of all arrears remaining Jdue upco land« on account
of any rate naposed by school trustees.” This <eems at variance
with the direction contained in ¢h. G}, sec. 127, quoted above

Sections 123, ¢t sey , provide for the sale of lands alter taxes
have been 1o arrears for five years, under a warrant from ike
‘county treasurer  Nectivn 134, provides for the creation in every
county of a uon-resudent land tund toconsistof all moneys received
by the county treasurer on account of the taxes on non-resydents’
lands, whether paid to lum directly or levied by the shenfl, and by
the following sections he is to open an account for each local muni-
cipality with such fund; and by section 163, surplus money belong-
10g to such fund are to be ratably apportioned by the county counc:l
among the mumicipalities.  Sectivn 158 particularly provides, that
every local municipal council on paying over any school or local
rate, shall upply out of the general funds of the municipahity any
deficiency arising from the non-payment of the tax on land.
1 thioh, that taking the 16 Vic, ch. 185, sec. 22, anl the 16
Vic, ch. 182, sec. 64, into consideration, it is made the Juty of
the locul municipality to make up and supply any deficiency arising
"to the school fund which arises trom the inability of the collector
of school rates to collect the same by reason of there being no
resident on such land, or no goods and chattels thereon which can
_be distrained, and 1t is equally my opinion that the legislature in-
i tended such deficiency should be made up out of the general funds
l'of the municipality 1mmediately after the return made to theclerk
‘of the municipality of what school rates are =0 in arrear. The
provisions of the assessment law remove all doubt, it there was
room for any, under the school law
I can scc no reason for holding that this return need be vader
the seal of the corporation of wchool trustees, 1t is in effv 't no
more than a statement of what their collector haseported to them.
These stututory provisions me suficient to estabhich the legal
right of the ~choo! tiustees to recover the amount ot the deficiency
so required to be made up  The legal habality ot the local muw-
cipal corporation to pay out of their general junds rests upon
the same foundation, and thig i< strengthened by the U™ settion
of the 16 Vic., ch. 182, (Concolidated Statutes, U. (7, ch 53, sce.
154,) wbich prowides that all rums that may at any time be pad
, 10 & municipality out of the non-resident land fund of the county
<hail form part of the general funds of such municipality, which
non-resident Jand fund is 1n part composed of the ubpad school
rates returned by the trustees of the school section to the clerk of
the mupicipality, and by bhim to the county treasurer But 1t
was agsumed by Jersis, C J, in Addison v. The Mayor, §c, of
Preston, that if legal right on one side to reccive the money, and
legal right on the other to pay it, co-exist, an action of debt will
lie, and ecach count of this declaration sets out in substance the
scction of the statute upon which the right is founded
1 felt some difficulty about the proper construction of the words,
“¢the then current year.”” It is contended on the part of the de-
fendants, that the return of taxes so uncollected must be made be-
tore the end of the year within which they are imposed. or the
“trustees of the e -LY cection cannot claim them from the Jocal
mupicipahity [ think 1t quite clear that if this be so, the trustecs
caonot claim them at all; not from the land owner, or by any pro-
cess against the land, for no authority Is left in them so to collect
after the current yesr; nor yet from the county treasurer, if by



