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to objcct materials, wt the perfurmance of extra work., Noris there | the County of Eesex for Defendants’ arrest, and the writ of capias
any stipalation as to the terms when the contract is, on the part] with costs, and to diseharge defendunts trom custody, on the
of the defendant to be fuififfed.  Without importing these mto the | ground that the affidavit to hold to bail was insuflicient : innsmuch
contract, it wounld bie very imperfect und woubd not be what it is | as pluintiff had no cause of action to the amount of twenty-five
pluin'wns within the inteution of both pluintufl’ and defendant iulpounds, and the facts and circumstances to satisfy the judge
entering into it. that thore wasg good anid probable cause to believe the detendauts,
Buat 1f for the purpose of giving effect to what the parties cer- | unless furthwith apprebended, were about to leave Canada with
tainly intended, it is vecessary to give o more extended nieaning | intent to defraud Plaintift, were untrue,
to the word specifications annexed to the contract, then its com- | The aflidavit of the plaintiff, sworn to on the twenty-fourth of
mon acceptance wurrants, or in other words if we cannct but sce | October, 1859 upon which the judge of the courty court made
that such was the meaning in whicl it was used, and that it refers , an order that the defendants should he held 1o bail in the sum of
to.the instrument annexed in all its particulars, then can it be { two hundred and forty-fice dollarg, twenty-five cents, stated that
#aid, that while the time at which the work is to be completed is | (he defendants were indebted to him in that sum, upon a promis-
incjuded \\'ithjﬂ the defendants covenant, the condition to pay the | $OTy note, overdue, made by the defendants on’the twenty-first
£4per weckis not? 1 cumot h‘:‘l’ saying that in my "Pi‘"‘o" day of August, 1857, by which they promised to pay to the plain-
the clearly expresced meaning and intention of these paities is 10, i3 order the smd sum, twelve months after date, Without interest:
iuclude the whole. Not content with referring to the plans and spe- | that defendant, Leerand, four weeks before the date of the nffi-
cifications thereto annexed, as the guide for the performance of the y davit, told plumuﬂ'dmt he meant to go to France 1o get money,
work, they refer to the fact that the plaintiff and defendant have | axq pay his debts on his return; that plaintiff was informed that
signed and sealed them on the same day that the contract itself | yorning by one Gilbert Brisbois aud others, that both defendants
bears date, and the signing and sealing being at the fuot of all that , were pﬁ:purin" to leave Canada; that the family of the father
is annexed to the contract, shewsas I think thatby the term * speci- | of defendant,  Rabidon, of which he is s member, had gone
Jications” they included everything to which their hands and scals | o the State (',f ;\lichiga'n. and that on enquiry he W.:IS informed

were annexed, and which were annexed to the contract.

I think therefore on theso facts the case comes fully within
the principle of the eases of Great Northern Rulway v, Huarricen,
12, C. B. 576, and of Knight v. The Gravesend Watereworhs Com-
pany, 2 1L & N, 6.

Indeed I am not saticfied though J do not rest upon this, thatifa
count had been fiamed upon this annexed instrument alone, cxe-
cuted s it is, under the hands and <eals of the two paties, the
plaintiff would not have been entitled to recover upon it asimport-
ing a covenant in itself, distinct from the aitcles of agreement,
though relating to the same suhject matter. Or, it is open to consid-
eration, whether we might, not as regards the plaintff and defend-
ant look at both instraments as tagether making oue contract, in
which case the plaintitl's right to recover would be undeuniable.
This however i< only another form of stating the argument first re-
lied upon, a3 to the incorporation of the whole of the paper annexed.

The Court of Queens® Beneh have we understand during the pre-
sent term given judgment in an action hrouglt by this plaintff
against the surety tor tiic sume breach, that in net paying the £4
per week.  Poeusibly among other reasons why the surety should
not be held linble, it may have been considered that asregards him
the right of the plaintifl to retain from the Jast payment to be made
to the defendant, might be cousidered as one of the securities,
which the surety had a right to look for his protection, anl tuat
the surety had an cquitable if not & legal right to treat the fact
that the plaintiff made the payment in full, without deducting
the £1 per week on account of the non-completion of the contract
by the stipulated time, asabarto his enforcing the demand against
the surety, or the decizion may have tarued cutirely upon the
manner on which the right of action against the surety was pre-
sented upon the pleadinge.  However thismay be, 1 do not see any
sufficient ground on which we can hold that the plaintifl has not a
right to reever agninst the defendant. I think the defendant is
proved to have covenanted to complete the werk by the 1st day of
September next after the date of the contract, or tv pay £4 per
week for each week after that date that the work should be untin-
ished as liquidated damages.

In my opinion therefore thwe rule should be discharged.

Der Cur. Rale discharged.

CIHAMBERS.
DELISLE v. LLGRAND LT AL,

(Reported Ly Ronrwt A, HarRisow, Esq, Burrister-at-Law.)
Arresf—Cunge of actian—Intenfum o qut Caada—Setlang aswle,
Semble — A detendant arrested may dispute either the canse of action, or other
mattere which the pluntiff'c afidasil 1o arrest contains: but, unless in a very
clear case that the plaintiff bhad 1o causo of activn, the court will dechine to
tnterfere.

The attidarit of the plaintiff in this case wes sustajned as azmnst the obyections

taken to it
December, 1859,
This was summous to sct aside the order of the county judge of

both defendants weve to tollow the family, Legand being married
to a sister of Rabidon ; that he beheved the facts true, and that
unless defendants were arrested, be would lose his debt, it being
their desive, as he believed, to quit Cannda with intent to defraud
him of the debt.

The defendants both swore, they believed the action had heen

brought on & joint promissory wote given hy them to one Brussie,
3 J ¥ >

the phintiff and one Mornn being endorsers s sureties for
money lent to the defendants by Brussie: that they bad noioten-
tion of quitting the Province.  Rabiden <woie hie believed hig
atrest was o0 ced through ill-feeling on the part of the plaintiff,
and Legiand swne that he believed plainufl was merely acting as
agent for Brus<ic, as, the day after making his affidavit, the plaio-
uff asked him for seven dollars to pay Brussie the interest on the
note, as Brassie wanted the smne; that thiee months hefore, plain-
il had aconiesexd in his, Legrand, going to France,

Paul Rabidon, a brother of one of the defendants, sware to
his Delief that neither defendants meant to leave the Province.
The defendant, Charles Rubidon, and his brother made a second
aflidavit of & conversation with Brussie: that he held the note
mentioned in the defendants’ first aflidavit.

Gilbert Boisbois made an affidavit denying the truth of the state-
ment relative to him, contained in the plaintifl’s aflidavit ; that he
Lelieved the action was brought ou & promissory nute given by
the defendants to one Brussie, the same having been eadorsed by
plaintiff'; that he believed plaintiff was only acting as agent for
Jruseie, ns plaintiff told Lim after the atiest of the detcudants,
that bis furniture would be sold to pay that nuic to Brussie, unless
he did something to justify himsell.

In answer the plaintiff put in affdavits.  He swore that the
promiscory note in question was 1edeemed by hm before this
action was brought; that he was not acting as the agent of any
one in the matter; that before commencing the action, James
It ken, De la Forrest, and others intormed i, that detendants
were about to leave the Province.

Fmanuel Boisee swore that the note in question was endorsed
by the plaintff, and was in his hands, but that before the com-
mencement of this suit the plaictiff paid him the amount, and took
the note back.  Antoine P. Reaume swore that defendant, Rabi-
don, about a month ago, told him he was going to follow his family,
who were gone, or then immediately going to the United States.
James Revill swore; that about cighteen months ago, plainuff and
defendant, Legrand, gave him instractions to draw a chattel movt-
gage, to sccure to plantiff payment of a pramissory note, which
he believed to be the one in question; that he did prepave a chat-
tel mortgage, but Legrand did not execute it

James Harkin sware; that ahaut two weeks hefare the iscuing
of the eapiss, he hemd from vavious persons that defendants were
going away, aud told plaintiff of it.

Joum Williams made an affidavit to nearly the same eifect.



