
270 CANADA LA~

The papers sent to the Chancelior wiIl bereturned to the Registrar
5 office. The Chan-ceilor's address can be obtained on applica-tion to the Registrar

5 office.

_FUSI1ON OR CONFUSIONV WÏHCÏÎ
The avowed object of the judicature Actwas to attempt to establish one Court in theplace of four, and to- provide for that oneCourt in ail its Divisions a uniformn systeml ofpractice. Thjs was a laudable seheine, butwe venture to doubt whether the judges aretaking the course best calculated to carry outthe intentions of the Legisiature.
The Legislature say in effect there shal]be one practice for ail the Divisions of theSupreme Court. The judges in effect saythat there shall be one practice for theQueen's Bench and Comnion Pleas D)ivisionsand another for the Chancery D)ivision.The judges, we believe, conceive thein-selves to be the victinis oi circunistances, andcompelled by the terms of the Act and rulesto perpetuate in their resp)ective D ivisionsthe practice which former]), prevaiîed in theCourts from which the Divisions were consti-tuted, wherever that l)ractice lias flot beenexpressly altered by the ruies.
This line of action is suPposed to be hasedon the i2th and 52nd s-ecýions of the Act,and on the note at the commencement of therules, where it is said, " Where no oth er provi-sion is made by the Act or these mules theI)resent i)rocedure and practice emnain inforce." But although ail these provisions aretaken almost ?veri)atént fmonm the English Actand rules, yet the judges theme have 0coi-ne toa very différent conclusion as to the construc-tion to he placed ul)on them, and insteadi ofthinking themielves bound to pempetuate di-vergencies of i)ractice in the different D ivi-sions, have feit ht their duty, as far as possible,to assimilate by judicial decision the practicein ail the Divisions. The leading case, wethink, on, this point is _1éebýe-1-1e.e

Gas. Co. v. Ar-nslropr- 13 Ch. U) 310. In
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that case the (Ilestion aose as to the pm<>per
for"- of an order to stay an actioni (,ommreliced
by a sOlicitor withou 1t authority. In~ this
respect theme was a difference 1)ctwecn theformer Iractie at lawv and In e( 1 uitý, ; and
the rule was laid down by the Court of Ap)leal
that in cases w em mle f aice i, î~~

d ') 1y the Judicature Rules, and theme isvalan(e il, the (Id ]ractice of the chaficery
a n d C o m m o 1 1o L aw C o u rts, t/te / 7 ' ir s
p î*e va il ï /t - is con sid ered b y, t/e (' '>to Iconveniei Sîr Jessel, M. R., renarking
that "by the 2 i. t s.etioll of the J~udicature
Act, 1875 (see (). J. A. seM'. 52. it ls enact-

th in cases wheme no newm to f r0Cdure is p esc ibed the o](1 1 acti<ce is t p
vail, bid 7C'/ere iere is a varialici! iit the Jrac-
ice il d oes foi sa ,, 7e '/ic /t 1i~ -ic ' hav C e n
he-sitatioli in sayin, as 1 have aready said at
the 1<olis Court, though flot wvitil the 'ailauithority with which 1 no sa i, that
think thle Comnron Law practice in this caseis founded on natural justice, and OUMgh tobe followed for the future." Thee the order
under eview2, had followed the formier l*'
cemy l)actice

t may be asked how the suitor is to knov
which pactice to adopt 'hen thi-ee lias benf
no judiciai decision deterînnn wIiCh Of tl'e
two différent miodes of 1ractice is the ilsco n ven ien t. t "'011l1(l see mi, .1(c o di ng to

Sir eo. es- gloss 0 eý*21 that thlea s er ( ' o . J e s s ' s Os e l e ct2 1answe to tat,1i that the sutor nId>' eeither the ilormer practice at îaw or In e(IlîtY
in ail cases flot îwovided for by the ules; [)Utwhen ny question arises before the Court as
to the proper l)actice, then the Court is to
determine the question, not by the rule of
what was the former Iractice in the IartctI ar
Court fronli 'vhich the D ivision ini whî( i'action S pending was constituted, but, on1 tii
contramy, bNy considerations as to whiclî of
the diffeming modes of practice is i0 l 01 1 livenient to be adopted in future a
Divisions.

By this Weans the 1)msent différences if
practice which stili exist would in ine dis-
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